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The American Territorial System
Since the Civil War:
A Summary Analysis
William M. Neil*
In 1787 the United States under the Articles of Confederation set forth a uniquely American device through
which a motherland could govern its dependent colonies. This
device was to be known as the American territorial system.
Its main features were established in the Ordinance of July
13, 1787. The application of this Northwest Ordinance, as
finally standardized in the Wisconsin Territory Act of 1836,
provided for future territories a form of local government
that-within the frame of federally appointed executive and
judicial officials and a locally elected legislature whose laws
would be subject to approval by Congress-granted a large
measure of autonomy. It provided also a means by which
territories could eventually, at the pleasure of Congress, enter
the Union as new states each essentially the equal of the
original states.’
The provision of the Northwest Ordinance for the creation of new states in effect seriously compromised the “compact” among the thirteen original states. At first there was
the possibility that the affairs of the Union eventually would
be dominated by a majority of new states made from the
western territories-a possibility that disturbed many in the
original states. However, this question paled before the issue
of maintaining the balance between free and slave states.
The territorial system became enmeshed in the complex issues
of the antebellum period, especially those of the public lands
and the expansion of slavery. Until the Civil War resolved
these problems they furnished the chief context for considering the territorial system.

* William M. Neil is associate professor of history at Indiana University, Gary.
1Francis Newton Thorpe (ed.), The Federal and State Constitutions
(7 vols., Washington, 1909), 11, 967-62; United States Statutes
at Large, V, 10-16.
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In recent years not enough attention has been given to
the system in the post-Civil War period. Yet its impact on
the development of the United States has been neither uninteresting nor simple. The purpose of this essay is to direct
attention to the territorial system since the Civil War by
surveying the main body of writings concerned with this
subject. Perhaps by so doing a contribution may be made
toward emphasizing the system’s historical significance
above and beyond the issues of the war.
In any consideration of the American territorial system
two distinctions must be pointed out. The first is the distinction between the insular dependencies and the contiguous
continental territories destined for statehood to which constitutional rights applied either directly or by legislative fiat.
The second is the distinction between political and personal
rights, with constitutional guarantees being limited by judicial
decisions to personal rights in the case of the territories and
dependencies. This essay considers primarily the territorial
system insofar as it concerned the contiguous continental territories. Emphasis is given to the question of political rather
than personal rights.
Writings on the American territorial system since the
Civil War can be divided generally into three descriptive
categories: those of Westerners who at the time they wrote
or spoke were either inhabitants of a territory or inhabitants
of one of the western states created from a territory; those
of participants in the great debate over America’s adventure
into imperialism that raged at the turn of the century who
were stimulated by this issue to re-examine the territorial
system; and those of academicians interested in the system
as an institution and a part of American history. The Western
approach was subjective, most of the time passionately so.
With a vested interest in criticizing the system, Western
writers and orators put more emphasis on discrediting it than
on analyzing i t objectively. The Westerners living under the
system were critical in an effort to hasten the coming of
statehood; those writing after statehood had been achieved
wanted to justify the wisdom of having pushed for early
statehood. The second category-those who contributed most
of the discussion at the time of America’s imperialist ventures-ranged
within the broad frame of the ethical and
legal aspects of establishing and governing colonial dependencies. More often than not their discussions, like those of
Westerners, represented briefs for or against an imperial
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policy for the United States. In contrast to those of the first
two categories, the academic approach has been generally
characterized by objective efforts to describe and analyze the
actual historical role the system has played and to arrive at
some conclusions regarding its general significance as an
American institution. Running through all these approaches,
however, is the thread of a single fundamental question: was
the territorial system primarily a means of governing dependencies or a means of providing new states for the Union?
Western criticism emphasized that the territorial system
had come to mean primarily the governing of dependencies.
From the 1850’s, when Western editors had applauded
Stephen A. Douglas’ popular sovereignty theory as a means
of ending the injustices of the territorial system,2 to
1889 the pace of admitting new states from the West slackened
significantly. In this period of a generation and a half, articulate and state-minded elements in the remaining territories
vociferously agitated against the system. These Westerners
asserted they were denied their rights by the territorial
system in violation of the fundamental principles of American
political traditions. They ascribed to the federal government
a greedy desire for centralized power, a desire that not only
kept the territories in thrall but threatened to corrode the
democratic basis of American life. In brief, the years after
the Civil War saw the West denounce territorial status as the
badge of a “vassalage
obnoxious to free born American~.”~
Turning for support even to the conservative-revered
Chancellor James K e n t - o n e of the East‘s most respected
constitutional authorities-Westerners attempted to use him
in support of their view that the extension of the territorial
system, let alone its continuation against the wishes of the
people concerned, was “not congenial with the free and independent spirit of our native institution^."^ They resurrected
with applause Kent’s old Federalist views that the “establishment of distant Territorial governments ruled according to
the will and pleasure [of Congress], would have a very natural
tendency, as all pro-consular governments have had, to abuse
and oppres~ion.”~

...

2 Robert W. Johannsen, “Douglas, Popular Sovereignty, and the
Territories,” The Historian, XXII (August, 1960), 382-93.
3 N. 0. Murphy, “Statehood for Territories,” Independent, LIV
(January 23, 1902), 200. Murphy was governor of Arizona Territory
at the time.
4 Decius Wade, “Self-Government in the Territories,” The Znternational Review, VI (March, 1879), 299.
5 Ibid.
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So far a s Westerners were concerned this was exactly
what they thought had happened. In four ways they saw themselves having become victims of the system: first, by being
deprived f a r longer than necessary of any real representation
in Congress; second, by being denied the right to elect the
officers who governed them; third, by being subject to the
humiliation of having to make their laws subject to the whims
and pleasures of Congress; and fourth, by being cynically
exploited as a source of political patronage.e The chief effect
of the system on the peoples of the Western territories, it was
asserted, had been to engender a want of confidence in all
government which led in turn to local lawlessness and demoralization. A territorial chief justice noted that the system
“begets a feeling of hostility among the people . . . [which
results in a] sense of degradation and wounded pride.’17
Amid such feelings of discontent and indignation it was
only natural there should be attempts to draw a historical
parallel between the territorial “struggle for freedom” and
the American Revolution. The effectiveness of the analogy
was too temptingly obvious to be resisted, and the strength
such an allusion to history would lend to the Western cause
could be measured by the deep feelings of patriotic reverence
Americans associated with the Revolution and its arguments.
In the national legislature, surrounded by the scenes and
memories of the Revolution, territorial delegates raised once
again the blood-tingling cry: “No taxation without representation !”* Delegate Martin Maginnis of Montana Territory told
the House in 1884:

...

.

the present Territorial system . . is the most infamous system
of colonial government that was ever seen on the face of the globe. . .
[The Territories] are the colonies of your Republic, situated three
thousand miles away from Washington by land, a s the thirteen colonies
were situated three thousand miles away from London by water. And
it is a strange thing that the fathers of our Republic . . established
a colonial government a s much worse than that which they revolted
against as one form of such government can be worse than another.@

.

.

Aroused by such clarions, Westerners rang the forensic
tocsins and warned against continuing these “imperialistic
oppressions.” Many doubtless agreed with Delegate Maginnis
Ibid., 301-05.
Ibid., 305-06.
8 See the statement of Delegate George Ainslie, Idaho Territory,
Congressional Record, 47 Cong., 1 Sess., 2345.
0 Congressional Record, 48 Cong., 1 Sess., 2780.
6

7
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that the American colonies had had less reason for rebelling
against the rule of Great Britain than the Western territories
might have for resisting the rule of Congress.’O In any event,
the danger point had been reached since there appeared to be
even less reason at this time for the United States to abridge
the principle of self-government than there had been for Great
Britain to do so on the eve of the R e v ~ l u t i o n . ~
The
~ Idaho
State Constitutional Convention in a special report to the
people of the territory in 1889 said they were “held in a state
of political vassalage, similar in many respects to that in
which the American colonies were held by Great Britain,”
and went on to describe how the territorial system denied
the unalienable rights set forth in the Declaration of Independence. The system was, the convention insisted, a
travesty on the American political axiom that governments
derived their powers from the consent of the governed.l* Like
the American patriots on the eve of the Revolution, the
Westerners fell back upon arguments and justifications based
on higher and natural law in order to surmount the difficulties
of denying to Congress its rights under the Constitution.1s
Such arguments tended to be impressive verbalizations of
simple, deep-seated feelings which identified natural rights
and higher law with the immediate satisfaction of their
political demands, maintaining that anything was wrong
which denied what was believed to be a natural right. This
is not to imply that Westerners made serious attempts
to present their grievances within the structure of arguments
discussing abstract rights. It was only that when pressed they
tended to fall back upon the period of the Revolution for
ideological justifications.
Westerners insisted that the territorial system be interpreted primarily as a means for creating new states and that
the inhabitants of the territory, not Congress, be the judge
of when statehood should be granted. Only by these means,
it was believed, could the people of the territories secure
those rights which to them meant not only the vindication
of the American political tradition but also the establishment
of politically favorable conditions to help attract immigrants
Zbid.
Joseph Ward, “The Territorial System o f the United States,”
The Andover Review, X (JuIy, 1888), 53-54.
12Quoted in William J. McConnell, Early History of Idaho (Caldwell, Idaho, 1913), 376.
13 Zbid., 376-77.
10

11
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and encourage an influx of capital-both desperately needed
if Western material development was to proceed.“ These
politically attractive conditions were generally identified as
the right to elect all local officials, to participate in the election of the President of the United States, to have full representation in Congress, to have their local legislation subject
only to the review of the courts, and to have full control over
local judicial bodies.15 In short, they wanted to have all the
prerogatives of a sovereign state of the Union. But, so long
as the power to determine a territory’s eligibility for statehood lay with Congress, Westerners were convinced the older
states would continue to procrastinate on the basis of the
territories’ lack of population, wealth, and political experience
in order to prolong the existence of the patronage powers and
partisan advantages which went with keeping the West in a
territorial status. But it might be pointed out that there
undoubtedly were some people in the West who opposed early
statehood for their territories since they feared the responsibilities and expenses accompanying statehood and the end of
federal subsidies. The great majority of Westerners, however,
did not like the territorial system and while they perhaps
contributed little to the statehood movements beyond massmeeting huzzas and barroom manifestoes, they were definitely committed emotionally to these movements.
Westerners-local historians, reminiscing old settlers,
memoir writers, and politicans-commenting on the territorial
system after it had ended revealed that much of the old attitude toward the system still persisted. A typical idea in
many older western state histories is that statehood was the
final victory in a long struggle against those who through
ignorance, lack of interest, selfishness, or sheer inertia would
have kept the West in a state of colonial dependence. Those
who had lived through the territorial period liked to reminisce
upon the “fight” for “independence” like old soldiers and onceembattled patriots; and their immediate descendants, if for
no other reason than to avoid dimming the luster of their
fathers’ laurels, echoed the sentiments.
Murphy, “Statehood for Territories,” 200.
Early History of Idaho, 375-82; Executive Proclamation of Governor Edward A. Stevenson, Idaho Territory, May 11, 1889,
Record Group 48, General Records of the Department of the Interior,
Records of the Patents and Miscellaneous Division, Territorial Papers,
Idaho, 1873-1890 (National Archives, Washington)
1‘

16 McConnell,

.
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Old settler Thomas Donaldson in his memoirs about early
Idaho took time out from damning the territorial system to
relate proudly that despite “many reverses and a foreboding
outlook, brave men and women held on with tenacity and
typical American courage until statehood was achieved in
1890.”16 Frank Hall, who had served as territorial secretary
and as acting territorial governor of Colorado, described in
his history of Colorado the bitter struggle for statehood
against the opposition of “salt-water despots” who felt
that a “territorial government is good enough and effective
enough for such unformed communities, and to that they
should be confined.”I7 Albert B. Sanford in his discussion of
Colorado Territory related the coming of statehood in a
triumphant vein: “But on this summer day beside the river
these pioneers who had travelled from the ‘Big Muddy’ to
the mountains forgot all disappointment, in universal joy
of final victory.”18 Former territorial governor James Hawley
of Idaho spoke for all the West when he said: “What I have
written will serve to arouse memories of almost forgotten days
. . . [and show] the disadvantages under which the pioneers
labored. . . Thank God this condition was happily ended
when Idaho took her place in the galaxy of states. . .,,lo
While much of the Western protest against the territorial
system cannot be taken too literally-some of i t being oratorical extravagance--there is no doubt that the memory of the
territorial system was to the Western regionalist the memory
of unhappy days.
While Westerners were clamoring for statehood in the
decades after the Civil War, the United States was embarking
upon a course of events that culminated in the SpanishAmerican War and the addition of insular dependencies to
the domain of the American people. The great debate precipitated by these events stimulated, among other things,
re-examination of the American territorial system. These
considerations, however, were quite different from the
Western approach which had been motivated entirely by that

.

16

10.

.

Thomas Donaldson, Zduho of Yesterday (Caldwell, Idaho, 1941),

1 7 Frank Hall, History of the State of Colorado . . . (4 vols., Chicago,
1920).
. . 11, 270-72.
18 Albert B. Sanford, “The Organization and Development of
Colorado Territory,” History o f Colorado, ed. James H. Baker and LeRoy
R. Hafen ( 5 vols., Denver, 1927), 11, 523.
10 Hiram T. French, History of Zdaho ( 3 vols., Chicago, 1914), I,
88.
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region’s determination to acquire statehood. They were nonsectional in character and were firmly fixed within the
context of the whole question of imperial expansion.
The argument over this question revealed the persistence
of two older viewpoints of Manifest Destiny: one was a n
agrarian attitude associated primarily with the Jeffersonian
tradition, the other a mercantilist attitude associated primarily with the Hamiltonian tradition. The Jeffersonians by
the 1850’s had come to regard new territories as places which
when populated by sturdy, democratic yeoman would enlarge
the area of freedom. Their idea of Manifest Destiny meant
the expansion of the United States only so f a r as the continental limits imposed by geography and the international
boundaries established by history would permit. They had
always seen the territorial system as the means for the
creation of new states out of the vast area of this continental
domain.20 The Hamiltonians, on the other hand, saw Manifest
Destiny a s the exhaltation of American commerce and through
this the achievement of world power for the United States.
Viewing the West as not so much a base for an expanding
democracy as a station on the high road to worldwide commercial and political ascendancy, they had little interest in
“creating new states in the dreary solitudes of the West. . . .”21
By 1900 Americans who concerned themselves with the
issue of overseas expansion revealed the general persistence
of these two points of view: the idea of territorial dependencies as stages in rounding out a democratic, continental
commonwealth and the idea of territorial dependencies as
necessary and inevitable steps toward the achievement of
world power. The advocates of the first idea constantly
stressed that new territories were akin to trusts and that
Congress was obliged to grant full self-government or statehood as soon as it was patently possible; advocates of the other
emphasized the right of Congress to full power over the territories and believed that self-government could come about
solely a t the pleasure of Congress.
The font of the anti-ImperialistZ2 argument was the
famous statement of Chief Justice Roger B. Taney in the
Dred Scott case; he held that the United States could have no
20

See Henry Nash Smith, Virgin Land (Cambridge, Mass., 1950),

12.
Zbid.
The term Imperialist is here used to identify those people who
approved the idea of a grand United States domain not necessarily
limited to the continent, a usage implied by Henry Nash Smith in his
21

22
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permanent dependent colonies and that the only justification for enlarging its territory was to provide for the admission of new
His view was revived to become the heart
of the argument against the new imperialist^.^' This argument contained important implications regarding the nature
of the territorial system. It stressed what one prominent
authority on politics and jurisprudence described as the belief
in “the right of free migration and settlement throughout the
United States, fundamental in our political system and an
incident of citizenship and equality. , . .”25 It seemed to follow
that migration which perforce demanded that full participation in government be left behind was not free migration.
Citing authorities like Cooley’s Principles of Constitutional
Law, those who argued thus asserted that free migration
meant that when new territory was acquired this acquisition
was accompanied by an explicit right to statehood for those
who settled it, since otherwise there would be an inconsistency
with the fundamental idea of self-government.26 This argument drew an important distinction between the formation
of a state and its admission. It held that only by the collective
will of a people who settled a new region was a state created;
the admitting act was merely supplemental, the formal acceptance of a f a i t accornpli already brought about by the
settlers.*? Those who argued thus insisted that the various
waverings of the Supreme Court away from the principle
brilliant and provocative book, Virgin Land. The word also is used
to identify those who believed in the indubitable paramountcy of the
central government, especially a s regards its power over territories
and dependencies. These two views were most often inextricably intertwined.
2 8 Scott v. Sandford, 19 Howard 393, 446 (1857).
2 4 See Carl Schurz, American Imperialism, convocation address,
twenty-seventh convocation of the University of Chicago, January 4,
1899, pamphlet (n.p., n.d.), 9-11; Hermann von Holst, The Annexation
of Hawaii, address before the Commercial Club of Chicago, January 29,
1898, pamphlet (n.p., n.d.) ; Murphy, “Statehood for Territories,” 199;
Thomas M. Cooley, “Grave Obstacles to Hawaiian Annexation,” Forum,
XV (June, 1893), 393-99, 406; Thomas M. Cooley, The General Principles
of Constitutional Law in the United States of America (Boston, 1880),
36, 170; Justice John Harlan’s dissent in Hawaii v. Mankichi, 190 U.S.
Reports 240 (1903) ; Senator George Hoar’s statement, quoted in Francis
D. Wormuth, “The Constitution and the Territories,” Current History,
XXIX (December, 1955), 338. Copies of the pamphlets by Schurz and
von Holst are in the University of Chicago libraries.
2 6 Ernst Freund, “The Control of Dependencies through Protectorates,” Political Science Quarterly, XIV (March, 1899), 24.
26Quoted in Francis A. Brooks, A n Examination of the Scheme
for Engrafting the Colonial System of Government u p o n the United
States’ Constitution (Boston, 1900), 25.
27 Edmund S. Joy, The Right of the Territories To Become States
of the Union (Newark, N.J., 1892), 7-8.
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laid down by Taney, and toward the idea that territorial
aggrandizement without creating new states was consistent
with American tradition, were extremely unfortunate. They
received strong support from the eminent political scientist,
John W. Burgess, who stressed that the acquisition of new
territory carried with it a constitutional and moral imperative
to grant self-government; thus, the territorial system, certainly as it applied to contiguous continental United States, was
meant to be a means for bringing new states into the Union.28
One interesting, but seemingly not too influential, contribution to the argument sought to deny any right of territorial expansion by asserting that the principles of the
Declaration of Independence took precedence over the Constitution. Those who presented this view maintained that
in the case of the Constitution there was no clear legal base
for any power to govern acquired territory without the consent of the governed. This point of view sought to deny
congressional authority over the territories by insisting that
the sole meaning which could be attributed to the word “territory” in Article IV, section 3, clause 2 of the Constitutionthe most-cited legal basis for congressional power over the
territories-was that it meant “land” and referred only to the
public domain. According to this view, when the land was
sold the jurisdiction of Congress ended. It was argued that
when one compared this clause with Article I, section 8,
clause 17, giving Congress power over the people and government of the District of Columbia, the difference in meaning
became quite clear. And since the Constitution was worded
with great care and every phrase was carefully selected, it
was concluded that the difference in meaning between these
two instances of power granted to Congress must have been
intentionaLZ9 The other sources of supposed congressional
power over the territories-Article
IV, section 3, clause 1
on the admission of new states and Article VI, clause 2 on
28 John W. Burgess, “Present Problems of Constitutional Law,”
Political Science Quarterly, XIX (December, 1904), 576.
20 James W. Stillman, “Territorial Sovereignty,” The Green Bag,
XI (January, 1899), 25-33. Compare this argument with Brooks, Examination o f the Scheme f o r Engrafting the Colonial System of Government, 28; U.S. v. Gratiot, 14 Peters 626, 637-38 (1840). In the Gratiot
case the Court said that the word “territory” in Article IV, section 3
is “merely descriptive of one kind of property; and is equivalent to the
word ‘lands’. . . .” However, the Court went on to say that the term
is “unlimited” and that it is the foundation upon which the territorial
governments rested. To support this “unlimited” sense of the term,
citations were made to Marshall’s opinions in McCulZoch v. Maryland,
4 Wheaton 422 (1819) and in American Znsurance Company v. Canter,
1 Peters 542 (1828).
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the treaty-making power-were likewise disposed of as bases
for congressional power to govern territories without the
consent of their inhabitants.
The counterarguments of the Imperialists were presented
energetically and skillfully. Their basic assumption countered
the views of Chief Justice Taney with those of Chief Justice
John Marshall on the question of territorial expansion.
Marshall had stated that the United States might acquire
such territory as i t saw fit.30 The Imperialists insisted that
this power to acquire obviously implied the power to govern
and that in the case of the territories the power to govern
was given solely to Congres~.~’
This view, which they pointed
out went back as f a r as the debates over the Louisiana
Purchase, had been in the long run overwhelmingly sustained by the consistent opinions of the Supreme
According to one writer, “Congress governs the territories
just as England or France would govern an acquired domain,
by virtue of its inherent sovereignty and power as the legislature of one of the nations of the earth.”33 The territories
were definitely colonial appendages, with the only exception
to the usual meaning of this status being the fact that the
promise of ultimate statehood was held out to them. Another
writer argued: “Otherwise, however, their status is that of
a colony under the control of the Federal Government. .
However large the powers of local legislation allowed to the
territories, it is power which is allowed, and not which exists
as a right; power, too, which might be taken from the territories and exercised by Congress.”34

..

American Insurance Company v. Canter, 1 Peters 511, 542 (1828).
See statement by Senator John C. Spooner (Rep.-Wis.),
Congressional Record, 55 Cong., 3 Sess., 1382.
32American Insurance Company v. Canter, 1 Peters 511, 542
(1828) ; Benner v. Porter, 9 Howard 235, 242 (1850) ; National Bank
v. County of Yankton, 101 U.S. Reports 129, 133 (1879); Murphy v.
Ramsey, 114 U.S.Reports 15,44 (1885) ; Late Corporation of the LatterDay Saints v. U.S., 136 U S . Reports 1 (1890).
33 J. P. Buster, “Congressional Government of Territories,” American Law Review, XXXIV (May-June, 1900), 372.
3 4 Herman Wolf Bikle, The Constitutional Power of Congress over
the Territory of the United States (Philadelphia, 1901), 39-40. This
line of reasoning was strengthened by the Supreme Court’s decisions
in the Insular cases-Delima
v. Bidwell, 182 U.S. Reports 1 (1901)
and Domes v. Bidwell, 182 U.S. Reports 244 (1901). I n these cases
the Court held that the Constitution did not necessarily follow the
flag and said, in effect, that Congress could govern “unincorporated“
territories in ways which would deny not only political but also personal
rights to the inhabitants. The distinction between “incorporated” and
“unincorporated” territories was clothed in rather tortuous legal verbiage. These decisions represented perhaps the constitutional high-water
mark for American imperialism.
30

31

230

Indiana Magazine of Historg

Granted, the Imperialists conceded, some territories were
acquired under a promise of ultimate statehood while others
were annexed without such a promise. Nevertheless, so f a r
as the “right” of statehood was concerned, there was no real
distinction between the two modes of acquisition since admission as a state was at the unlimited discretion of Congress.s6
Perhaps the most pithy expression of this view was given
by Senator John C. Spooner, a Republican from Wisconsin,
when he said: “Never since the foundations of this Government have we in the acquisition of territory paid the slightest
attention to the ‘consent of the governed.’ ”36 The Imperialists
also conceded there was perhaps justification for recognizing
the existence of an implied right to statehood, since, after all,
the great majority of territories had become states. However,
when this idea was rigorously put to the test after 1866, the
practical course of Reconstruction went beyond the special
situation at hand and boldly denied such an implication, thus
rendering any such right, if it had ever existed, null and void.3T
Even those who held to the view that territories are
automatically embryo states admitted that while Congress
could not create the population, resources, and institutions
necessary to the development of a state, the timing and
manner of admission were political questions only Congress
could determine. The right to become a state, the Imperialists
argued, was not inherent in a community; organic and enabling laws were “powerful creative acts of Congress,”38
not mere formalities following assertion by a territory of
the right to statehood. The exigencies of the situation fully
accounted for those instances where a territory anticipated
the action of Congress and seemingly asserted a prior right.
However, only a popular assumption, substantiated by the
lax and informal procedures as well as by the precedent of
the large number of territories becoming states, gave
the semblance of verity to a right that actually did not exist
as
According to this argument, enough historical
evidence was available in an examination of the terms which
Congress had laid down as conditions of entry to justify the
assertion that the right to admit states was the exclusive
95 Carman F. Randolph, Notes on the Law of Territorial Expansion
(New York, 1900), 6. This pamphlet was submitted to the Senate
Judiciary Committee, March 16, 1900.
88 Congressional Record, 65 Cong., 3 Sess., 1382.
37 Joy, Right of the Territories To Become States, 6.
38 Ibid., 8.
38 Ibid., 26-27.
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prerogative of the federal government acting through Congress.‘O
With equal firmness the Imperialists disposed of the
claim that treaty stipulations-as part of the supreme law
of the land-recognized the inherent right of territories to
statehood:
The theory that treaty provisions are a law unto themselves has a
certain attraction because engagements with foreign states are presumably sacred, but this ethical principle does not necessarily bind our
courts, and if Congress passes an act inconsistent with a treaty pledge,
they will enforce the act and not the treaty, holding simply that an
old law has been repealed by a new 0118.41

In view of the popular approval of overseas expansion,
the Imperialist argument probably held a greater appeal for
the American people than did that of its opponents. America
went forward toward the fulfillment of the idea of a grand
global domain. The great debate gradually tapered off, however, as the realities of transoceanic imperialism and the
growing tensions of the world situation sobered the “expansionists of 1898.” Arguments on the propriety of establishing
dependencies as such gave way to concern with the principles
and mechanics of overseas colonial administration. The larger
considerations, including examination of the nature of the
American territorial system, faded before the pressing new
issues associated with Progressivism and the coming of World
War I.
The third general category of post-Civil War interpretations of the American territorial system contains, with a few
exceptions, the writings of academicians, chiefly professional
historians, interested in the system per se. While in the period
of the great debate regarding imperialism some of the work
of these academicians represents an overlapping of imperialist
and academic approaches, in the main their writings can be
consider scholarly treatments. These writers may be distinguished by their general approach to the territorial system:
some were primarily concerned with the theory of colonial
systems and the place within it of the American colonial
system; others preferred to describe and analyze the territorial system from an institutional and operational point of
view.
40
41

Ibid., 27-38.
Randolph, Notes on the Law of Terrftorial Expansion, 10.
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Those authors who saw the territorial system as America’s contribution to colonial theory shared certain assumptions, explicit in the writing of some, implicit in that of others.
First, the United States from the very beginning pursued
the objectives of an expansionist power; second, the territorial
system reflected a tension between the urgencies of expansionism and the ideals of democracy; and third, the basis of
the territorial system was the British colonial system revised
in the light of the American revolutionary e x p e r i e n ~ e . ~ ~
Since about the turn of the twentieth century a number
of American historians have reflected these assumptions in
their interpretations of the system. They have stressed that
from the time of the Revolution the United States recognized
the acquisition of new contiguous territory as a natural condition of national development and viewed colonization as a
natural part of the advance of civilization. Albert B. Hart
pointed out that the Treaty of Paris in 1783 signalized the
decision of the new United States to become an expansionist
power; and by 1790 it had worked out the principles of a
colonial policy that would best aid the attainment of its expansionist ambitions. This policy rested upon three points:
new lands were to be used for the common good, Congress
was to govern the new territories acquired, and ultimately
the new territories might become states if Congress so deThat the United States had always had a colonial policy
is a point stressed by Max Farrand. He emphasizes, however,
that memories of the colonies’ own final resentment of colonial
status before the Revolution created a mental attitude that
caused the nation to shy away from applying the traditional
42 Albert Bushnell Hart, “What the Founders of the Union Thought
concerning Territorial Problems,” Harpers, C (January, 1900), 311:20;
Max Farrand, “Territory and District,” American Historical Revzew,
V (July, 1900), 676-81; Carl Becker, “Law and Practice of the United
States in the Acquisition and Government of Dependent Territory,”
Annals of the American Academy of Political and Social Science, XVI
(November, 1900), 404-20; Alpheus H. Snow, The Administration of
Dependencies: A Study of the Evolution of the Federal Empire, with
Special Reference to American Colonial Problems (New York, 1902) ;
William Franklin Willoughby, Territories and Dependencies o f the
United States: Their Government and Administration (New York,
1905) ; Dwight McCarthy, Territorial Governors of the Old Northwest
(Iowa City, Iowa, 1910); Beverley W. Bond, Jr., “An American Experiment in Colonial Government,” Mississippi Valley Historical Review,
XV (July, 1928), 221-35; Theodore C. Pease, “The Ordinance of 1787,”
Mississippi Valley Historical Review, XXV (September, 1938), 167-80;
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terms to its own imperialist activities. But, while the names
given to America’s first colonies (territories and districts)
and to the system for administering them (the territorial
system) reflected the anti-imperialist climate of opinion of
the immediate post-Revolution period, the fundamental
principle of the system was the old imperialist one that territories and other dependencies should be placed under the
direct and supreme supervision of the central government.
Although it was true territories could be encouraged in their
development and could work toward possible complete selfgovernment, it was also true that in the meantime their
residents should be entitled only to the assurance of reasonable personal and property security.44
In one of his early essays Carl Becker reinforced these
views by pointing out that in the new American system the
sovereign agent for the central government was Congress, and
all territory-no matter how new or how acquired-was subject to its will. The only limitations were certain restrictions
laid on Congress by the Constitution as interpreted by the
Supreme Court. But in actual fact Congress had never chosen
formally to acknowledge those restrictions; always it had
extended the Constitution and the laws of the United States
to new territories by specific legislation, as if to proclaim its
own unlimited sovereignty over the fate of subject territory
outside the domain of the states t h e m ~ e l v e s . ~ ~
Specialists in the study of colonial systems, such as Alpheus H. Snow and William F. Willoughby, viewed the American territorial system within the larger frame of world imperial systems. Snow emphasized the fact that i t was deeply
rooted in, but went beyond, the British colonial experience
by providing through the device of statehood for ultimate
federal equality between the old and the new units. The
interim between settlement and statehood, however, was not
a phase of complete dependency on the part of the territories.
Despite Parliamentary claims, such a situation had never
existed under the old British federation, and i t did not develop
in the American federation:

. . . the people and lands of the American Union and the people and
lands of its dependencies constitute a Federal Empire, and . . the
people of the American Union, by their written Constitution consented
to by all the people of the Empire, have divided the governmental
power under an unwritten Constitution, so that the Union is the Im-

.
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perial State as respects the dependencies, standing in a federal and
contractual relation to them, and having neither unconditional nor
unlimited power over them, but only a power of disposition,-which
implies adjudication as a prerequisite, and in which is included the
power to execute its adjudications by all needful rules and regulations. . . .4'3

It was this aspect of the American colonial system that
Willoughby found unique, for from this kind of federation
flowed a vital impulse to self-government:
the development of self-government in the dependencies constitutes the
central or essential feature which markedly distinguishes the
policy of the United States from that of other colony-holding
nation^."^' According to Willoughby,

". . .

The granting of this voice in the determination of lines of action,
and of the right of participation in the administration of affairs, however, gives rise to the important consequence that thereby the fullest
achievement of the first aim of colonial government-efficient administration-must in a measure be sacrificed. There can be no doubt but
that the immediate effect of this attempt on the part of the United
States to accomplish the double object of good government and political
education will be that affairs will not be managed as well as if the first
object was the only one in view.48

While implicitly accepting the above assumptions on the
relation of the territorial system to colonial theory in general,
some historians have chosen to emphasize the actual historical
events simultaneously leading to the birth of the system and
shaping its general form. To these scholars the system seemed
to have grown out of the decisions immediately after the
Revolution to colonize the great trans-Appalachian West and
to ensure that the colonized territory remained forever within
the American Union. Foreign threats and intrigues of the
post-Revolution West excited fears this region might be split
away from the Union if safeguards were not set up. It was
believed that the United States could maintain her interests
in the West-interests which at this time were championed by
nationalists and land speculators-only if American settlers
poured into that region carrying with them an extension of
American federal sovereignty.
This meant devising a colonial program and a colonial
policy. In doing this the framers of the territorial system
naturally drew upon British experience, recognizing, however,
the impossibility of reconciling guarantees of personal liberty
Snow, Administration of Dependencies, 578.
Willoughby, T e r d o r i e s and Dependencies, xi.
48 Zbid., 16-17.
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with the permanently subordinate role of local government
envisaged by the Crown. This was a particularly important
point since the uncertainties and weaknesses of the Confederation period rendered doubtful the forcible retention of
western settlements within the Union after they had
matured-in the event that independence might strike their
fancy. Furthermore, the prevailing post-Revolution public
opinion would have regarded such a course of centralized
“despotism)’ repulsive. The inducement of ultimate statehood
for new territories consequently was included in the American
colonial system to offset any tendencies of the West to cut
away from the Union or otherwise shift for itself. However,
since the earliest settlers were assumed to be interested chiefly
in personal freedom and protection and not at all averse to
having the federal government assume the expenses of providing for law and order and government, the framers of the
territorial system believed the short-run reduction of political
self-determination would not be regarded by settlers as too
high a price to pay for remaining a part of the United States.4e
In sum, for those historians who related the territorial system
to the larger problem of colonial government, the system
that began with the Northwest Ordinance solved the problem
of American imperial government while the Constitution
solved the problem of American national government. In the
long run “the first American colonial system, though constantly amended, abused, and ignored, had somehow been a
success.”6o
Among the scholarly views of the territorial system just
described must be placed the work of the disciples of Frederick
Jackson Turner. Their writings do not deviate significantly
from those of other such examiners of the system save in the
clearly stressed emphasis that the essence which made the system truly unique and American was distilled out of the frontier
experience. In an address before the Ohio Valley Historical
Association in 1909, Turner asserted that the territorial
system was peculiarly democratic and American because it
had been created in response to the demands of the frontiersmen and had been applied during the frontier period in
American history. The frontier process had left its mark
as deeply on this political institution as elsewhere. The
49 McCarthy, Territorial Governors of the Old N;rthwest,
36-37;
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greatness of the system, which developed out of the union of
the political principles of the Ordinance of 1787 and the
frontier experience of the westward movement, lay in the
fact that it made the expansion of America peaceful and
democratic as compared with the expansion of great nations
in other parts of the
Since Turner those historians
influenced wholly or in part by him have also emphasized the
difference between the American and other kinds of expansionist systems as being one of the demonstrable effects of
that historical causal-complex loosely described as the influence of the frontier.52
The second kind of academic commentary on the territorial system has been that of the investigator chiefly interested in the functional realities of the system. The pioneer
venture by Earl S. Pomeroy is the only study of this sort
a ~ a i l a b l e .He
~ ~ pointed out how unrealistic an oversimplification is the very phrase “territorial system,” inasmuch as the
means of administering the territories was more ad hoc than
systematic-the existence of a rational system being more
an historical fiction than a determinable fact.54 Usually what
was meant by the term “territorial system” was a reference
to a combination of the loose generalizations of the Ordinance
of 1787 and the provisions of the various organic acts. Of
these, the latter were more important from the functional
point of view. Unfortunately, the organic act-unlike
the
Constitution or the British colonial charters-was neither “so
sufficient . [nor] elastic a fundamental law” for establishing a new political unit:

..

The organic act designated a new political unit and applied a general
formula; details and new problems were attacked in a great mass of supplementary general and special legislation, executive and administrative
action, not so well known and not so easily followed as the simple
organic acts and enabling and admission acts.56

The real territorial system, or rather the lack of it, was
to be found in this great mass of supplementary provisions.
In this sense the territories, from the point of view of the
5 1 Frederick Jackson Turner, The Frontier in American Histoqj
(New York, 1920), 169-70.
5 2 See, for example, Frederick Logan Paxson, History of the American Frontier, 1763-1893 (Boston, 1924), 664-65; Dorothy 0.Johansen,
“A Tentative Appraisal of Territorial Government in Oregon,” Pacific
Historical Review, XVIII (November, 1949), 485-99.
53 Earl S. Pomeroy, The Territories and the United States, 18611890: Studies in Colonial Administration (Philadelphia, 1947).
64Ibid., 1.
55 Ibid,, 4.
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administration of dependencies, represented no improvement
over the cumbersome and overlapping administrative machinery that characterized such British colonies as Massachusetts
after 1691. In addition, the one important feature which was
held to mark the great progressive distinction between the
British and the American systems-the American provision
for eventual political equality for dependencies through the
device of statehood-became obscured.56 As a functional
reality the territorial system actually could be described only
as a great patchwork of various stopgap devices developed in
an ad hoc manner to administer such varied consequences of
the acquisition of territory as land sales, Indian affairs,
political control, and territorial g ~ v e r n m e n t . ~Pomeroy
~
infers:
The territorial system constituted only a few phases of formal government where formal government was not all of what little government
there was. It may be that its chief significance is negative: being weak,
i t allowed a freer play of other influence, personal, economic, physiographical, spiritual.5*

In concluding this summary view of interpretations of
the American territorial system in the period since the Civil
War it should be pointed out that any historical analysis and
evaluation of the system must take cognizance of certain clearcut facts now visible from the vantage point of a hundred
years of post-Civil War history. First, despite the complaints
of the Far West, the duration of territorial status f o r the
great majority of territories was relatively short; second, the
territories suffered no blight upon their material development
because of the system; third, the system was generally unpopular with a majority of the people living under it; and
fourth, given the modest instruments of communication and
transportation then available, the enormous distances and
sparse populations of the F a r West would have put a strain
upon the efficiency of any administrative system.
In those areas where the territories and states represented a contiguous continental zone, the territory was in fact
as in theory a transitional form of government. The average
duration of territorial status was somewhat less than twenty
years for all the states admitted between 1787 and 1912; in
the period after the establishment of Oregon Territory in
1848, contiguous territories remained in that stage an average
Ibid., 2.
Ibid., 95-99.
58 Ibid.. 94.

66

67

Indiana Magazine of History

238

of about twenty-five years. The long territorial life of New
Mexico, Arizona, and Utah increased the average duration of
territorial status for the later period. But, though New Mexico
was a territory from 1850 until 1912 and Arizona from 1863
until 1912, the “home rule” policy had been so much accepted
by Congress after 1890 that the extended time was less onerous
than the number of years might indicate. The case of Utah’s
delay in achieving statehood was rather a special one reflecting the unusual role religion played in that instance. The
political fates of non-contiguous Alaska and Hawaii were also
special cases involving the long tradition of the geographical
contiguity of the states of the Union, as well as partisan and
racial issues. With the above-named exceptions, the territories
became states within the lifetime of the people who saw their
organization as territories. Yet the fact that the territorial
status was relatively short did not prevent the Westerner
from being impatient for statehood. “Citizens resented the
territorial status not only because they were Westerners, but
also because recently they had been easterner^."^^
Rapid material development of the f a r western territories went on during this phase in their history. It could
safely be said that if certain political rights were denied territories under the system, such denials did not put a damper
on their material prosperity. In every instance farms, ranches,
towns, and cities quickly sprang up; fortunes were made and
show-place homes began to dot the West. The exultant accounts of incipient territorial chambers of commerce pointing
out the increasing yields of field, pasture, mine, and forest
gave evidence, even after allowance for excessive exuberance
and optimism, that it was not the economic well-being of the
territories that was being oppressed by the system.60Wherever
railroad building funneled in capital for investment and
spectacular rises in land values stimulated speculation, the
basis was laid for “boom stages” that led to rapid economic
growth.61 This growth was apparently quite independent of
the political characteristics of the territorial system, and
it soon rendered obsolete any of the financial attractions of
Ibid., 106.
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being semi-wards of the federal government compared with
the advantages of statehood.
Regardless, however, of how rapidly Western material
development proceeded, there was no doubt the territorial
system was looked upon with great popular disfavor. Most
Westerners damned the system for being not only politically
oppressive but also for being inefficient, corrupt, politicsridden, and hypocritical. It must be remembered, though, that
many Americans were saying the same things about other
levels of government in the United States at that time. Historical examination of the American political scene in the
decades following the Civil War seems to support the conclusion that the territories only reflected in perhaps more crude
and provincial ways some general characteristics of the times.
In addition, the criticism of the system coming from the West
was often a reflection of personality clashes between local
politicians and particular territorial officials. For example,
Montana’s Democratic territorial legislature, which had been
quite happy under the administrations of Democratic Governors Thomas Francis Meagher and Green Clay Smith, quarreled incessantly with Radical Republican Governor James
Ashley and finally expressed its anger in a resolution calling
for statehood to free the people from the “vassalage and
subjection” of the territorial system.62 Finally, in other instances it can be seen that the criticism of the territorial
system in the West often came most vociferously from local
vested interests who saw in statehood an escape from the
federal superintendence and regulation that hampered or
inhibited them. An example of this is the part played by
the Wyoming Stock Growers Association in the statehood
movement in that territory.03 But no matter what the reasons
were for criticizing the system, it was popularly felt that
territorial status was “hopeless and without
The territorial system as it evolved certainly was administratively unwieldy. It must be remembered, however, that
the enormous distances encountered in the West, together
with the relatively late development and limited application
61 Charles M. Gates, “The Significance of Boom Stages in American
Westward Expansion,” unpublished paper read at the fifty-first annual
meeting of the Mississippi Valley Historical Association, Minneapolis,
April 24, 1958.
62 Helena (Montana) Weekly Herald, January 20, 1870.
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there of a modern transportation and communication network,
would have made it difficult for any administrative system
to work e f f i ~ i e n t l y .And
~ ~ any other system would have had
to be as compatible with American anti-authoritarian traditions and the demonstrated hostility of the people toward a
professional and powerful bureaucracy as the one adopted.
And even had the territorial system been abandoned much
earlier for efficiency’s sake, it is hard to see how the broad
picture of Western development could have been much different from what it was. As a matter of fact neither the
actual freedom nor the material prosperity of the region could
have been much more enhanced. Contrarily, the dangers
of thrusting statehood too soon upon the sparsely populated
territories might have led to more widespread conditions of
the sort Lord Bryce pointed to in Nevada, where the “population is obviously unworthy of the privilege of sending two
men to the Senate, and has in fact allowed itself to sink, for
political purposes, into a sort of rotten borough which can
be controlled or purchased by the leaders of a Silver Ring.”66
In sum, the American preferred the schlarnperei of traditional forms to the prim efficiency of professional bureaucracy, however much he might damn such forms in action.
He demanded a system in harmony with his own free and
often chaotic individualism and drew back from one forcing
him to accept personal limitations in the name of social responsibility. Within the flexible framework of the Ordinance
of 1787 he found the formula enabling him to expand his
nation without straining too much his attitudes towards the
traditional forms of imperialism. This formula, which never
pleased many of the people subject to i t but never drove any
of them to insurrection or rebellion, in the end delivered
what it had promised. Its uniqueness can best be explained
on the basis that it was not born out of any doctrinaire approach to the problems of administering dependencies. As
the people drifted west carrying with them their values, attitudes, habits, and institutions, the central government, combining the line of least resistance with the precedents of the
American political experience, responded almost reflexively
through the American territorial system.
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