THE PROPOSED CONSTITUTION OF INDIANA.

BY JACOB P. DUNN.

HE paper on "The Development of State Constitutions,”

read by Professor Coleman before the Illinois Historical
Association, and published in the Indiana Quarterly Magazine of
History for June, 1911, contains a passage which seems to me
to call for some correction, in the interest of historical accuracy.
It is as follows:

“Governor Marshall has this year embarked in a revolutionary
scheme of procuring the passage in the Legislature, by the sup-
port of the Democratic members, of a bill submitting a new con-
stitution to the people and providing means of counting the
Democratic party as a vote for the constitution. The present
constitution, while it provides a required process for amendment,
makes no provision for the calling of another constitutional con-
vention, nor does it make any mention of the possibility of a
new constitution. ‘Governor Marshall and members of the Legis-
lature have argued that this leaves the door open for the Legis-
lature to submit a new constitution to the people. As far as
Indiana is concerned, however, there would be just as much
precedent for the Governor himself submitting a new constitution
to the people without the intervention of the Legislature. All
precedents call for a constitutional convention. If, on the other
hand, the new constitution be, as is claimed by the opposition,
not in fact a new constitution, but a series of amendments to the
old, the whole procedure is plainly unconstitutional.”

Although this is a feature of current history, it will probably
occur to the reader that, for the present at least, the matter is
political rather than historical; and I confess that my chief
interest in it is political, though I think it is so in the best sense
of the word. The chief end of the proposed constitution is to
secure honest elections; and I believe that, without honest elec-
tions, republican government is a sham and a mockery. For
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that reason, for nearly twenty-five years, I have done all that was
in my power to secure honest elections in Indiana.

In 1888, as secretary of the self-appointed committee that pre-
pared the Australian Ballot law for submission to the Legisla-
tion, I drafted that law, substantially as it was adopted, and as
is still stands. It made a great improvement in the elections of
the State, but there are some weak spots in it that can be reached
only by change in the constitution. The central purpose of the
Australian system is to enforce an absolutely secret ballot. It
cannot prevent a man from selling his vote, but it aims to prevent
a corrupt voter from proving that he voted as he agreed with
his purchaser.

As the present constitution of Indiana gives suffrage to illiter-
ate voters, no valid law could provide a system of election under
which illiterates could not vote, and the only feasible mode of
evading this difficulty was to allow the poll clerks to mark their
ballots for them. Unfortunately this has become a common means
for vote-buying—the poll clerks, in violation of their oaths, sig-
nalling to the purchaser how the vote has been cast. As there
were over 40,000 illiterate voters in Indiana in 1900, and there
are many more now, the menace of this defect is obvious; and it
is the more so because many of these illiterates are unnaturalized
foreigners, who are allowed to vote in Indiana on “declaration
of intention” to naturalize, after only six months’ residence in
the State. Many of them have no real intention of becoming
citizens, and, have no interest in elections, beyond the sale of
their votes. This evil is so apparent, and so appalling, that it
would be painful indeed, if, when the people finally have oppor-
tunity to vote to remove it, the reform should be lost through
any popular misunderstanding of the right of the people to alter
their form of government.

This right of the people is fundamental in American govern-
ment. It can be no more plainly stated than in the declaration
of our present constitution: “The people have, at all times, an
indefeasible right to alter and reform their government.” The
constitution of 1816 called it “an inalienable and indefeasible
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right to alter or reform their government in such manner as they
may think proper,” but the meaning is the same. A right that
is “indefeasible” is “inalienable.” It cannot be taken away, or
given away, or lost in any manner. Moreover, it is a legal right
and not a revolutionary right. It is not conferred by the con-
stitution, but is recognized by it. No right recognized by the
constitution is “revolutionarv.” The constitution is the funda-
mental law of the State, and only such things as are in violation
of it are “revolutionary.”

This brings us to Professor Coleman’s first erroneous state-
ment of facts, that, “Governor Marshall has this year embarked
on a revolutionary scheme.” In what sense is it “revolutionary”?
A revolution is “the overthrow of an established political sys-
tem.” Nothing is overthrown here. All that is done is to pro-
vide for allowing the people to exercise their indefeasible and
constitutional right of voting on a question of altering their
constitution. The utmost that is claimed by any one is that the
Legislature exceeded its constitutional power in submitting the
question. I deny this; but even if it were true, every unconstitu-
tional act passed by the Legislature would be equally “revolu-
tionary.” The use of the word by Professcr Coleman in this
connection must be classed as mere unfounded epithet, and not
as impartial historical statement.

Of like character is the statement that the “scheme” provides
“means of counting the Democratic party vote as a vote for the
constitution.” By this Professor Coleman reduces the adoption
of a principle of vast importance to the narrow limits of tem-
porary party expediency. He overlooks the fact that the prin-
ciple of party action is made open to all parties; and not only
on this occasion, but also as to all future proposals for amend-
ments. He overlooks the fact that the same principle has been
adopted in Nebraska and Ohio, and that it has been upheld by
the supreme courts of both those States as constitutional, in-
stead of being pronounced “revolutionary.”

But worst of all, he overlooks the reason of the provision,
The obstacles that have commonly been placed in the way of
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constitutional changes by the various States are not for the
purpose of preventing such changes—the States all concede ex-
pressly the right of the people to change their constitution at
will—but merely to insure due consideration of the changes pro-
posed. In practice all these expedients have failed, and, as we
have learned by experience in Indiana, it is almost impossible to
get the people to consider such questions, or even to vote on
them. This has led thinking men to the conclusion that the one
way to insure the consideration of a constitutional change, or
any other question, by the American public, is to make it a
political issue. The correctness of this view is already demon-
strated in Indiana. The proposed constitution has already re-
ceived more consideration than any constitution or constitu-
tional amendment ever submitted in this State; and it is safe
to say that by the time it is voted on it will have received fuller
consideration than any constitution ever voted on in America,
with possibly the exception of the constitution of the United
States.

Let us now pass to the legislative power of initiation, which
is denied by Professor Coleman. It has become so common in
this country for newspapers and individuals to criticise and be-
little legislatures, that the public has almost lost sight of the
fact that the legislators are “the representatives of the people.”
and are clothed with sovereign power as to legislation. The con-
stitution of Indiana vests “the legislative authority of the State”
in the General Assembly; and the Supreme Court has repeatedly
decided that, “The legislative authority of this State is the right
to exercise supreme and sovereign power, subject to no restric-
tions except those imposed by our constitution, by the Federal
constitution, and by the laws and treaties made under it.” (101
Ind., p. 564.) Unless such a restriction is pointed out—and in
this case none has been or can be pointed out—nobody can
properly call an exercise of legislative power “revolutionary.”
Any legislative action, not constitutionally prohibited, is regular
and legal, by the provisions of the constitution itself, and by the
established rulings of the highest courts. The initiative steps for
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the adoption of a new constitution are necessarily legislative.
They are neither executive nor judicial, and they cannot be taken
by the people themselves. The Supreme Court of the United
States has decided that constitutional reform must be initiated by
the legislature, if there be one in existence. (7 Howard, p. 1.)

But Professor Coleman appeals to precedent, and says that
“all precedents call for a constitutional convention.” Let us con-
sider this question, and first the definition and function of prece-
dent. Under the unwritten constitution of Great Britain, prece-
dent is everything in deciding what the constitution is, for Par-
liament can change the constitution at will, and there is no way
of determining its provisions but by the precedents of Parlia-
mentary action. But even in Great Britain these precedents
impose no restriction on action, because Parliament can over-
ride any precedent, and, indeed, must necessarily do so when-
ever it amends the constitution.

In the United States we have written constitutions, which pre-
scribe the powers of the several departments of government,
and precedents are of only secondary importance. The main
question here is, what does the constitution say; and precedent
is of use chiefly as an interpretation, or construction, of the
written provision. Of necessity there can never be any precedent
for anything that is done for the first time; and if the exercise
of sovereign power were limited by precedent, instead of by
definition or principle, it would be impossible to provide for
any new emergency. For example, there was no precedent for
the Legislature in this State concerning natural gas, and no pro-
vision for it contemplated in the constitution, because nobody
ever dreamed of natural gas before it was discovered. But the
sovereign power of legislation, vested in the General Assembly,
gave ample authority for its full regulation.

Professor Coleman states that the present constitution “makes
no provision for the calling of another constitutional convention,”
and it does not, in express terms; but it covers the ground when
it vests “the legislative authority of the State” in the General
Assembly. He says, “nor does it make any mention of the pos-
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sibility of an new constitution;” but it certainly does mention
“the possibility,” in the words, “the people have, at all times,
an indefeasible right to alter and reform their government.”
These are not mere abstractions. Under similar, and no stronger
provisions, thirty new constitutions have been adopted in States
of the Union, which, like Indiana, had no express constitutional
provisions for new constitutions, and most of which, like Indiana,
had express provisions for special amendments to the constitu-
tion.

It is quite true that most of the new or proposed constitu-
tions of the American States have been prepared by constitu-
tional conventions; but it is not true, as Professor Coleman
states, that “all precedents call for a constitutional convention.”
In all of the thirteen original States but Delaware and Mas-
sachusetts, the first constitutions were prepared by the Legisla-
tures. The first constitution of Nebraska (1866) was prepared
by the territorial Legislature, and adopted by the people. The
State was admitted to the Union under it, and continued under
it till 1875. 1In 1874, the Legislature of Michigan submitted a
complete constitution to a vote of the people, without the inter-
vention of a constitutional convention. In 1898 the Legislature
of Rhode Island prepared and submitted a complete constitu-
tion to the people, and resubmitted it in 1899.

This last action was something more than a precedent, for
the supreme judges of Rhode Island, in 1883, had given a formal
opinion (not a decision) that the Legislature had no power to
call a constitutional convention. (14 R. L., p. 649.) The Rhode
Island constitution, however, provided for special amendment,
and the proposed new constitution was submitted to the people,
by the Legislature, as an “amendment” to the existing constitu-
tion. It should be remembered, in this connection, that this
opinion of the Rhode Island judges was given without hearing
arguments, and apparently without intelligent thought. Its
chief reason for denying the “power” of the Legislature to call
a convention, was that all necessary changes might be made by
special amendment. This position is so absurd that the opinion
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has been ignored by every other State in the Union, and it stands
to-day alone—an unique monument to judicial fallibility.

But, it may be urged that these are not Indiana precedents.
As to this, another incident of written constitutions must be
remembered. To constitute a precedent there must not only
be similar action, but it must be under similar constitutional
provisions. There could not be any exact precedent, in Indiana,
for any line of action at present, in the adoption of a new con-
stitution, because there never has been any such action in this
State under the present constitutional provisions, or anything
resembling them. The constitutional convention of 1816 was
elected under an enabling act of Congress, which provided for
the election of delegates exactly as delegates to the territorial
House of Representatives, of the same number and qualifications,
and from the same districts. At that time the people elected only
the representatives in the Legislature, and these nominated ten
citizens, from whom Congress selected five to act as a council,
or upper house of the Legislature.

The enabling act authorized this body to meet, and to “first
determine, by a majority of the whole number elected, whether
it be or not expedient at that time to form a constitution and
State government for the people within the said Territory; and
if it be determined to be expedient the convention shall be, and
hereby are authorized to form a constitution and State govern-
ment; or, if it be deemed more expedient, the said convention
shall provide by ordinance for electing representatives to form
a constitution or frame of government, which said representa-
tives shall be chosen in such manner, and in such proportion, and
shall meet at such time and place as shall be prescribed by the
said ordinance; and shall then form for the people of said Terri-
tory a constitution and State government.”

This provision giving to a body elected as an ordinary Legis-
lature the power either to adopt a constitution or to call a
constitutional convention was also used in the enabling acts of
Ohio, Illinois and Missouri. In all the other enabling acts pro-
vision is made for the direct election of a constitutional conven-
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tion, excepting that of Wisconsin. In that case the provision was
simply that the people might adopt a constitution, and the mode
of procedure was left to be fixed by the territorial Legislature.
In Indiana the delegates elected decided to act as a convention,
and not only framed a constitution, but also adopted it without
submitting it to the people. The enacting clause of this con-
stitution reads: “We, the representatives of the people of the
territory of Indiana * * * do ordain and establish the fol-
lowing constitution or form of government; and do mutually agree
with each other to form ourselves into a free and independent State,
by the name of the State of Indiana.”

At the adoption of the second constitution of Indiana, the
General Assembly was a body of the same character as at pres-
ent; and it controlled the proceeding throughout. The consti-
tution of 1816 provided that “every twelfth year after this con-
stitution shall have taken effect” a vote of the people should be
taken on the question of holding a convention. If they favored
it, and “a majority of all the members elected to both branches
of the General Assembly” agreed to it, a convention was to be
called, “which convention, when met, shall have it in their
power to revise, amend, or change the constitution.” In other
words, the constitution conferred on the second convention the
same power that had been exercised by the first convention, of
adopting a constitution without submitting it to the people.

This provision of the constitution was wholly disregarded.
No vote of the people on the question of calling a convention was
taken in 1828, or in 1840. In 1849 the General Assembly provided
for a vote “for or against the calling of a convention to alter,
revise or amend the constitution,” and the vote favored it. In
1850 the General Assembly passed a law for a convention, but
for a convention without the powers prescribed by the constitu-
tion of 1816, and by the vote of 1849. It provided that when the
convention should have agreed on the form of the constitution,
“The roll containing the draught of the amended constitution
adopted by said convention, and the proceedings of said conven-
tion, shall be deposited by the president and secretary thereof, in
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the office of the Secretary of State.” The Secretary was to cer-
tify a copy to the Governor, who was to lay it before the next
General Assembly; and it was to submit the proposed constitu-
tion to a vote of the people.

The convention was held as thus provided, in all respects. It
did not attempt to exercise the powers given by the constitution,
but confined itself to the duties prescribed by the Legislature.
It did not even submit the constitution it prepared to a vote of
the people. That was done by the act of the General Assembly
of February 14, 1851. The whole action was not only without
precedent, but in disregard of the provisions of the existing con-
stitution, It can be justified only on the ground that the Legis-
lature, under its general authority, has the power to submit to
a vote of the people any question of fundamental law, if it be
not expressly prohibited by the constitution. It was defended
on that ground, in the convention of 1851, by Robert Dale Owen,
in his argument for the adoption of the system of special amend-
ment contained in the present constitution, in these words:

“I am not prepared to say as to how far the abstract right of
the Legislature extends in regard to submitting to the popular
vote propositions of amendment; nor am I prepared to say that
as a matter of abstract right they may not do so whenever
they think it proper and expedient. But I say if you insert such
a provision as this, placing no greater check than that of requir-
ing two successive Legislatures to act affirmatively upon the
question before it shall be submitted to the people. I am con-
vinced that it will be entirely satisfactory.” (Debates, p. 1939.)

It will be generally conceded that, so far as the disregard
of existing constitutional provisions is concerned, the action of
1851 would be very dangerous to adopt as a valid precedent for
future action. And yet it will be almost as fully conceded that
the requirement of the Legislature that the constitution be sub-
mitted to the people, was far wiser than the provision of the con-
stitution of 1816 that the convention might finally adopt a new
constitution, without submitting it to the people. In any event,
the action of 1851 cannot be invoked as a precedent for the posi-
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tion that, when the constitution is silent on the subject, the
Legislature has no power to decide on the course of procedure
in submitting a new constitution to the people. The General
Assembly of 1850, in its exercise of discretionary power, went
far beyond anything that is proposed at present.

And while, from the standpoint of precedent alone, there are
these examples of exercise of legislative authority for the sub-
mission of a constitution to a vote of the people, in Indiana and
in other States of the Union, there cannot be shown, in all the
history of Great Britain, or of the United States, a solitary case
where an executive undertook to submit a constitution to the
people. What then shall be said of the historical accuracy of
Professor Coleman’s statement that, “As far as Indiana is con-
cerned, however, there would be just as much precedent for
the Governor himself submitting a new constitution to the
people without the intervention of the Legislature?”

There remains Professor Coleman’s final statement: “If, on the
other hand, the new constitution be, as is claimed by the opposi-
tion, not in fact a new constitution, but a series of amendments
to the old, the whole procedure is plainly unconstitutional.”
This claim is a mere verbal quibble, based on confusion of the
ordinary and the legal meanings of the word “amendment.” In
law, the distinction between “amendment” and “revision,” or
“new enactment,” is one of form and not of subject matter; and
this is so universally and firmly established as to all classes of
written instruments that it is unquestionable. For example, sup-
pose I make a will, and later desire to change it in some respect;
if I rewrite the will, including the change, it is a new will; if I
merely add a codicil to the cld will, containing the new pro-
vision, it is an amended will.

As to statute law the decisions are numerous, for most of the
States provide, as Indiana does, that, “No act shall ever be revised
or amended by mere reference to its title, but the act revised
or section amended shall be set forth and published at length.”
Obvicusly, if you repeal a part of an act, and let the remainder
stand, you “amend” that act, in the ordinary sense of the word.
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But at every session of the Legislature acts are “amended” in
this sense, by new laws which repeal “all laws and parts of laws
in conflict herewith,” but do not set forth what remains in force
of the laws so affected. It is the universal decision of the courts
that such laws are valid because they are not “amendments” in
fcrm, but “new enactments.”

As to constitutions, I know of but one case where the question
was ever raised. It is evident that if a new or proposed consti-
tution is in fact mere “amendment,” its character is not changed
by the mode of presentation; and, in consequence, if the present
proposed constitution had been adopted by a convention, word
for word, and the claim that it is “amendment” only were sound,
it could not be submitted to a vote of the people, under the pro-
visions of our present constitution, until it had been adopted by
two successive Legislatures. This exact question was raised as
to the Louisiana constitution of 1898, which was attacked on
the ground that it was not really a new constitution, but only an
amendment of the old one. The Supreme Court of Louisiana
promptly disposed of the point on the ground of form, saying:
“If it be an amendment, counsel’s proposition is undoubtedly
correct, but we think it is manifestly incorrect. * * * it (the
instrument) is, in our opinion, exactly what it purports to be,
a constitution, and not an amendment to an existing constitu-
tion.” (51 La. An., p. 434.)

I have devoted so much space to this subject because, to me,
the purification of the suffrage, which is the central feature of
the proposed constitution, is a matter of pressing and vital im-
portance to the American people. I submit to any sane man the
question, “What does popular government amount to if the
electorate be debauched?” Ts it less a hollow mockery than a
jury trial in which the jurors are for sale to the highest bidder?
Every American who is at all familiar with practical politics
knows that the existing situation is most lamentable; and I
should think that those who hold aloof from politics, but who
read such revelations as recently came from Adams county,
Ohio, would be appalled. Cannot the conscience of the people
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be aroused? Can they not be impressed with the solemn force
of that sentiment of the Ordinance of 1787: “Religion, morality
and knowledge, being necessary to good government, and the
happiness of mankind”’—not essential to the individual merely,
but to the public welfare? We are making not only history, but
also conditions that will have vast weight on the future. In
heaven’s name, let us at least try to make them such that pos-
terity will not have just cause to curse this generation. I feel
at liberty to say that to Governor Marshall the purification of
the suffrage is the chief feature of the proposed constitution;
and I believe that future generations will be grateful for his
effort to remove the existing evil, even though some of his con-
temporaries may condemn him for it.





