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Climate Prosecution as Climate Regulation
Cindy J. Cho*

Last term, the Supreme Court weakened the federal government’s ability to
regulate. Three new decisions—and one landmark case from the previous term—uwill
affect everything from drug approvals to overtime pay to national security. One issue
stands out as a political flashpoint that will prove particularly difficult to address
via regulation in the wake of this term: climate change.

Given the unlikelihood of congressional climate action any time soon, those
concerned about the risks of a warming planet will no doubt be looking for
alternatives to regulation. Private and state civil lawsuits against polluters reflect
an important legal tradition that must continue. The same goes for affirmative civil
enforcement by governments and standard federal environmental prosecutions.

This essay proposes that a new alternative that, although perhaps riskier, can
achieve regulatory aims via the criminal law: prosecuting emitters with homicide
when their reckless or knowing conduct kills people. This basic idea has gained
substantial attention recently, and its primary aim is to bring justice for victims of
unnatural heat.! My work on that proposal, as well as my experience as a
prosecutor, convince me such prosecutions—in particular, the threat of criminal
law’s most serious punishments, as well as the stigma a homicide charge generates—
would advance the same ultimate purposes in the fight against climate change the
regulatory state may now struggle to achieve following the most recent Supreme
Court term.

I. Recent Supreme Court Cases Will Make Regulating Climate Change
Extraordinarily Difficult

The Supreme Court headlines this Summer—a particularly hot Summer—
were not all about presidential immunity and abortion. Considerable coverage

*Lecturer, Indiana University Maurer School of Law.

1 David Arkush & Donald Braman, Climate Homicide: Prosecuting Big Oil for Climate Deaths, 48
HARv. ENV'T L. REV. 46 (2023); Aaron Regunberg et al, Charging Big Oil with Climate Homicide —
Preliminary Prosecution Memo for July 2023 Heat Wauve, Public Citizen (June 25, 2024), available at
https://papers.ssrn.com/sol3/papers.cfm?abstract_1d=4877510; see Cindy Cho & Aaron Regunberg,
Prosecutors Should Charge Big Oil with Homicide for the Latest Heat-Wave Deaths, SLATE (July 8,
2024), https://slate.com/news-and-politics/2024/07/western-heat-wave-deaths-big-oil-homicides.html,;
Saul Elbein, Prosecutor offers roadmap to homicide case against Big Oil, THE HILL (June 26, 2024),
https://thehill.com/mewsletters/sustainability/4741437-prosecutor-offers-roadmap-to-homicide-case-
against-big-oil/.



focused on the effect a set of decisions will have on the federal government’s ability
to pass and enforce a wide range of regulations.?2

In particular, those decisions are guaranteed to throw multiple obstacles in
the way of any regulatory efforts to confront the threat of climate change.3
Although recent spending plans reflect a major investment in carbon-free energy, it
seems unlikely Congress will pass major climate legislation any time soon.
Meanwhile, federal and state agencies have worked hard to regulate the fossil fuel
industry and attempt to reduce carbon emissions.

Four new Supreme Court decisions will make the task even harder. A
summary of the cases and their immediate impacts in the lower courts shows how
daunting the challenge of reducing greenhouse gas emissions via regulation has
become.*

A. Obstacle 1: West Virginia v. EPA

The first big regulatory roadblock came in 2023, with West Virginia v.
Environmental Protection Agency.> The case dealt a direct blow to federal agencies’
capacity to promulgate climate rules.

The decision concerned two conflicting sets of regulations: the Obama
Administration’s carbon-reducing Clean Power Plan and a less climate-friendly
Trump Administration plan.¢ Siding with the oil-industry-aligned challengers, the
Court did not deny EPA all authority to regulate emissions, but it did severely limit
that authority to a more iterative, facility-by-facility rulemaking power.?

2 Dylan Tokar, Supreme Court’s Agency Power Rulings Could Change Regulatory Landscape For
Years to Come, WALL ST. J. (July 3, 2024), https://www.wsj.com/articles/supreme-courts-agency-
power-rulings-could-change-regulatory-landscape-for-years-to-come-cec2cfef; Maxine Joselow, What
the Supreme Court Chevron decision means for environmental rules, WASH. POST (June 28, 2024),
https://www.washingtonpost.com/climate-environment/2024/06/28/supreme-court-chevron-
environmental-rules/.

3 Coral Davenport, A String of Supreme Court Decisions Hits Hard at Environmental Rules, N.Y.
TIMES (June 29, 2024), https://www.nytimes.com/2024/06/29/climate/supreme-court-epa.html; Akielly
Hu, These Supreme Court decisions just made it harder to solve climate change, GRIST (July 2, 2024),
https://grist.org/politics/these-supreme-court-decisions-just-made-it-harder-to-solve-climate-change/.
4 This essay will not grapple with different political viewpoints on climate change, nor does it take up
issues such as “regulatory capture,” or the idea that regulators are overly influenced by the
industries they govern. Env’t Tex. Citizen Lobby, Inc. v. ExxonMobil Corp., 824 F.3d 507, 527 (5th
Cir. 2016). Rather, this essay flows from a position, however debatable, that governments will want
to fight climate change in some way.

5597 U.S. 697 (2022).

6 Id. at 708-09.

7Id. at 733; see also Li Cohen, “Extremely dangerous path”: Supreme Court decision on EPA is a step
backward in fighting climate change, experts warn, CBS News (July 1, 2022),
https://[www.cbsnews.com/news/supreme-court-epa-decision-climate-change-greenhouse-gas-
emissions/.
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The majority invoked the “major questions” doctrine: a new rule under which
an administrative agency does not have the power to make “decisions of vast
economic and political significance” without clear congressional authority.8
Nationwide carbon dioxide caps—although perhaps “a sensible solution to the crisis
of the day”—exceeded EPA’s authority because Congress never granted the agency
that specific power.?

Many believe the decision has “fundamentally curtailed” the government’s
“ability to help in the fight against climate change.”19 That could include—among
other things—EPA tailpipe rules, Securities and Exchange Commission rules
requiring companies to disclose emissions data, and Federal Energy Regulatory
Commission rules relating to natural gas project approvals.1!

The Biden Administration’s goal of reducing greenhouse gases by 2030 is an
all-government approach,!2 so rules across various agencies could fall under the
West Virginia axe. The only limiting principle may be the Supreme Court’s
preferences for a given regulation.13 Like EPA, any other agency rules that do not
rely on a clear congressional statement on climate change now have a “bullseye” on
them.!4 Already, courts have deemed seemingly narrow rules—for example, a rule
aimed at shrimp permits in Pamlico Sound—subject to the major questions
doctrine.15

Although it is possible agency heads will find authority in new places, such as
provisions of the Inflation Reduction Act, many agencies could forswear climate
regulation altogether. Plus, sorting out what exactly fits within the “hazy

8597 U.S. at 716; see Biden v. Nebraska, 143 S. Ct. 2355 (2023); Util. Air Regulatory Grp. v. EPA,
573 U.S. 302, 328 (2014).

9597 U.S. at 735.

10 Nathan Atkinson, Profiting from Pollution, 41 YALE J. REG. BULL. 1, 2 (2023).

11 Lesley Clark et al., Three Climate Rules Threatened by the Supreme Court’s EPA Decision,
SCIENTIFIC AMERICAN (July 7, 2022), https://www.scientificamerican.com/article/three-climate-rules-
threatened-by-the-supreme-courts-epa-decision/.

12 Reducing Greenhouse Gases in the United States: A 2030 Emissions Target,
https://unfcce.int/sites/default/files/NDC/2022-06/United%20States%20NDC%20April%2021%20
2021%20Final.pdf.

13 Tan Millhiser, The Supreme court’s big EPA decision is a massive power grab by the justices, VOX
(June 30, 2022), https://www.vox.com/2022/6/30/23189610/supreme-court-epa-west-virginia-clean-
power-plan-major-questions-john-roberts.

14 Alice C. Hill, What Does the Supreme Court’s Decision in West Virginia v. EPA Mean for U.S.
Action on Climate? Council on Foreign Relations (July 19, 2022), https://www.cfr.org/blog/what-does-
supreme-courts-decision-west-virginia-v-epa-mean-us-action-climate.

15 See N.C. Coastal Fisheries Reform Grp. v. Capt. Gaston LLC, 76 F.4th 291, 296-97 (4th Cir. 2023).
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boundaries” of the major questions doctrine will mean considerable litigation—and
with it, delays in any action to halt global warming.16

B. Obstacle 2: Loper Bright Enterprises v. Raimondol7?

The onslaught against regulation took on epic proportions in 2024. Topping
the list was Loper Bright, which overruled Chevron v. Natural Resources Defense
Council.'®8 Under Chevron, a court was required to uphold an agency interpretation
governing a matter Congress had not directly addressed, so long as the
Interpretation was reasonable. Apparently, that 40-year standard was
“fundamentally misguided.”9

Under Loper Bright, courts must “decide legal questions by applying their
own judgment” with no deference to agency expertise.20 That will greatly diminish
the power of agencies to interpret the laws they administer—not just the EPA but
various agencies administering everything from viruses to space travel.

Public trust will thus have to reside in judges—and “friends of the court”
(often industry viewpoints)—rather than the full apparatus of agency expertise and
training.2! While the Supreme Court seems to be concerned about agencies’
motivations, post-Loper Bright judicial rule-unmaking may itself prove results-
oriented.22

Lower courts can still defer to certain agency interpretations under Auer
deference.23 Under Auer, courts defer to an agency’s interpretation of ambiguous
regulatory language unless it is plainly erroneous or inconsistent with the

16 Id.

17144 S. Ct. 2244 (2024).

18 467 U.S. 837 (1984).

19 Loper Bright, 144 S. Ct. at 2270.

20 Id. at 2261.

21 Id. at 22617.

22 see Deborah A. Sivas, Stanford’s Deborah Sivas on SCOTUS’ Loper Decision overturning Chevron
and the Impact on Environmental Law, SLS Blogs (June 28, 2024),
https://law.stanford.edu/2024/06/28/stanfords-deborah-sivas-on-scotus-loper-decision-overturning-
chevrons-40-years-of-precedent-and-its-impact-on-environmental-law/ (“I suspect that courts that
want to uphold an agency regulation may rely on Skidmore, and courts that disagree with an agency
won'’t.); see also Cindy J. Cho, What Fischer v. United States Gets Wrong About Prosecutorial
Discretion, OHIO ST. L. J. ONLINE, Volume 85 (forthcoming) (describing the Justices’ results-oriented
dispute over statute).

23 Auer v. Robbins, 519 U.S. 452 (1997); see Bowles v. Seminole Rock & Sand Co., 325 U.S. 410
(1945).
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regulation.24 And under Skidmore,25 administrative interpretations of law receive
deference based on their “power to persuade.”26

But Skidmore deference carries minimal force, and Auer deference is on life
support.2’ And Loper Bright’s elevation of judicial decision making casts further
doubt on these other forms of deference.28

Loper Bright is already having the predicted effect.2® For example, the
Supreme Court has already ordered the U.S. Court of Appeals for the District of
Columbia Circuit to revisit a Montana solar project.3? The case may be a herald of
how Loper Bright will undermine climate regulations.3!

The project—one of many energy production developments meant to shift
away from fossil fuels—was alive under Chevron and now may fall to the new Loper
Bright sword. Whether the D.C. Circuit permanently halts the project or not, the
fact that it has been delayed is a win for Big Oil and loss for climate safety. Plus,
the uncertainty such delays create will hardly encourage further green
development.

This has already gone beyond the EPA. In July, the American Petroleum
Institute was quick to rely on Loper Bright in a filing seeking to reverse a
Department of Interior decision limiting offshore drilling leases along the Outer
Continental Shelf.32 And, citing the “upended legal landscape” without Chevron,
the Fifth Circuit returned a Labor Department rule promoting climate
considerations in retirement accounts to a lower court for reconsideration.33 The
Labor rule may yet stand, especially given the district court’s earlier belt-and-
suspenders approach relying broadly on the reasonableness of the rule.34

Of course, agencies have relied less on Chevron in recent years, working to
convince courts that their interpretations are the best readings of Congress’s

24 [d.

25 Skidmore v. Swift & Co., 323 U.S. 134 (1944).

26 As Loper Bright put it, an agency’s interpretation “may help inform [a court’s] inquiry” into
whether “an agency has acted within its statutory authority.” 144 S. Ct. at 2273.

27 Kisor v. Wilkie, 5688 U.S. 558 (2019); Chelsea Mitchell, Encouraging Reasoned Decision Making:
Kisor v. Wilkie and the Future of Auer Deference, 47 ECOLOGY L. Q. 443, 453 (2020).

28 Loper Bright, 144 S. Ct. at 2261.

29 Davenport, supra note 3; Cohen, supra note 7.

30 Edison Elec. Inst. v. Fed. Energy Reg. Comm'n, --- S. Ct. ----, at *1 (July 2, 2024).

31 Solar Energy Indus. Ass’n v. Fed. Energy Reg. Comm’n, 59 F.4th 1287, (D.C. Cir. 2023), overruled
by Edison Elec. Inst. v. Fed. Energy Reg. Comm’n, --- S. Ct. ----, at *1 (July 2, 2024).

32 E.g., Brief, Am. Petrol. Inst. v. U.S. Dep’t of Interior, Nos. 24-1023 & 24-1024, 2024 WL 3411096
(D.C. Cir. filed July 12, 2024); see West Virginia v. EPA, No. 24-1120 (D.C. Cir.).

33 Utah v. Su, ----- , No. 23-11097, --- F.4th ----, 2024 WL 3451820 (5th Cir. July 18, 2024).

34 Utah v. Walsh, No. 2:23-cv-016, 2023 WL 6205926 (Sept. 21, 2023).
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words. 3> Still, under Loper Bright, legal challenges to the agency actions are
stronger than ever. Regulators must now play on a superficially even playing field
in a forum that is increasingly hostile to its goals and friendly to industry: the
judiciary.

Accordingly, many rightly predict that Loper Bright will hinder climate
policy.36 Congress has not enacted broad climate legislation, and Loper Bright
“set[s] the stage for the judiciary to more easily strike down climate regulations.”37

C. Obstacle 3: Ohio v. Environmental Protection Agency38

The third roadblock is Ohio v. EPA. The decision temporarily halted the
“good neighbor” provision of EPA’s ozone rules.

The rule required states to present plans showing how they would comply
with the new limits and how their plans would limit emissions affecting “downwind”
states.39 The justices granted a request from three states, as well as several
companies and trade associations, to put the rule on hold while they challenge it in
the lower courts.40

Justice Amy Coney Barrett’s dissent sharply criticized the extreme step the
majority was taking by granting emergency relief based on a theory that was not
fully briefed or argued.4! Indeed, by placing the matter on its emergency docket—
which typically is reserved for minor procedural issues42—and acting before the
lower court had issued a decision, the majority promoted a procedure for delaying
environmental regulations during litigation.

35 James Kunhardt and Anne Joseph O’Connell, Judicial deference and the future of regulation,
Brookings Inst. (Aug. 18, 2022), https://www.brookings.edu/articles/judicial-deference-and-the-
future-of-regulation.

36 Southern Environmental Law Center, Supreme Court Decision Jeopardizes Environmental
Protections (June 28, 2024), https://www.southernenvironment.org/press-release/supreme-court-
decision-jeopardizes-environmental-protections/.

37 Sivas, supra note 22.

38 603 U.S. ---, 144 S. Ct. 2020 (2024).

39 Id. at 2048.

40 Id. at 2058.

41 Id. at 2058-59 (Barrett, J., dissenting).

42 Harry 1. Black & Alicia Bannon, The Supreme Court ‘Shadow Docket’, Brennan Center for Justice
(July 19, 2022), https://www.brennancenter.org/our-work/research-reports/supreme-court-shadow-
docket.
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The initial effect of this decision is likely an increase in harmful pollution
while the litigation plays out.43 And it stands to reason that EPA might have to go
back to the drawing board, which will further delay action on ozone.

The fossil fuel industry and conservative states have already moved quickly
to use Ohio v. EPA’s procedure, in connection with Loper Bright, to thwart efforts to
stall climate change. In July, multiple states asked the Supreme Court to stay the
implementation of the Biden Administration’s Clean Power Plan.44 After the D.C.
Circuit denied the States’ request for a stay,45 the challengers ran to the Supreme
Court with a request in the Ohio mold.46 Also in July, Texas asked the Fifth Circuit
to send the EPA’s disapproval of Texas’s emissions plan back to the agency for
reconsideration.4?

Whether or not those new efforts succeed, they show how Ohio v. EPA adds to
the anti-regulatory playbook. Short circuiting lower-court review by asking the
Supreme Court for a quick stay (even based on weak merits arguments) may
become common in this context. Delays in climate rules, and a general regulatory
chilling effect, are the likely result.

D. Obstacle 4: Corner Post v. Bd. Of Gouvs., Fed. Res. Sys.48

The Court’s procedural ruling in Corner Post compounds the threat of Loper
Bright and West Virginia. The decision extended the six-year statute of limitations
for challenging agency action virtually indefinitely, pegging the start of the
limitations period at the time of the challenger’s injury.49

On its face, Corner Post was about debit card swipe fees, not climate
change. But it poses special threats to Clean Air Act regulations, which can turn on
“grounds arising after the statutory period for review has expired.”50 That includes
an intervening judicial decision.5!

43 Edward Carver, Supreme Court Puts Countless ‘Lives at Risk’ by Ruling Against Clean Air,
COMMON DREAMS (June 27, 2024), https://www.commondreams.org/news/supreme-court-pauses-epa-
rule.

44 States’ Emergency App. For Immediate Stay, West Virginia v. EPA, no. , (filed July 22, 2024),
available at https://subscriber.politicopro.com/eenews/f/eenews/?id=00000190-e0dc-d900-albe-
e0fdd53d0000.

45 West Virginia v. EPA, No. 24-1120, at *2-3 (D.C. Cir. July 19, 2024) (unpublished mem.).

46 States’ Emergency App. For Immediate Stay, West Virginia v. EPA, no. ___, at *35-36 (filed July
22, 2024); Emergency App. for Stay, NACCO Nat’l Res. Corp. v. EPA, No. 24A98, 2024 WL 3579350
(filed July 24, 2024).

47 Supp. Br., Texas v. EPA, No. 16-60690, 2024 WWL 3607233 (5th Cir. July 22, 2024).

48 Corner Post, 603 U.S. ------- S.Ct. ----2024 WL 3237691 (July 1, 2024).

49 Id.

50 42 U.S.C. § 7607(b)(1).

51 Honeywell Intern., Inc. v. EPA, 705 F.3d 470, 472-3 (D.C. Cir. 2013).
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In dissent, Justice Ketanji Brown Jackson warned that Corner Post will lead
to a “tsunami of lawsuits against agencies” that could “devastate the functioning of
the federal government.”2 And energy industry analysts already predict that
uncertainty will be pronounced in relation to environmental rules going forward.>3

Corner Post and Loper Bright amount to a “one-two punch,” or “double
hammer,”54 that “will sow chaos and undermine predictability and legal
certainty.”® While agencies have limited their full reliance on Chevron in recent
years, which may insulate recent rules from some challenges, Corner Post opens a
door to challenge longstanding regulations many thought safe under Chevron.

*k%

Each of the new decisions poses its own challenges for environmental
regulation. In the end, the combined arsenal of decisions from the past two terms
will give the fossil fuel industry and its allies new and powerful ways to prevent and
delay the strong rules needed to slow climate change.

And the administrative state’s bad days at the Court are hardly over. A
pending case from the Fifth Circuit “tees up” one of “the fiercest (and oldest) fights
in administrative law”6—a foundational precedent that protects certain agency
heads from wanton presidential dismissal.57

With federal agencies thus hampered, state and local governments may not
be able to fill the gargantuan gap alone. And a fifty-state patchwork of climate
regulations might create confusion and higher costs for companies pursuing greener
industrial solutions.58

52 Corner Post, 603 U.S. ------- S.Ct. ----2024 WL 3237691, at *2482 (Jackson, J., dissenting); see
Pamela King, Dems look to prevent flood of lawsuits after SCOTUS ruling, E&E NEWS BY POLITICO
(July 12, 2024), https://www.eenews.net/articles/dems-look-to-prevent-flood-of-lawsuits-after-scotus-
ruling/.

53 Ethan Howland, Supreme Court’s Chevron, Corner Post decisions could delay energy investments,
spur litigation: analysts, UTILITY DIVE (July 2, 2024), https://www.utilitydive.com/news/supreme-
court-chevron-corner-post-energy-sector-ferc-transmission/720413/.

54 The Supreme Court’s Double Hammer to Agencies: Loper Bright and Corner Post Set New
Precedents for Challenging Federal Agency Action, Crowell (July 11, 2024)
https://www.crowell.com/en/insights/client-alerts/the-supreme-courts-double-hammer-to-agencies-
loper-bright-and-corner-post-set-new-precedents-for-challenging-federal-agency-action

55 Zahra Ahmad, Supreme Court Decision on Corner Post Jeopardizes Environmental Protection,
Earthjustice (July 1, 2024), https://earthjustice.org/press/2024/supreme-court-decision-on-corner-
post-jeopardizes-environmental-
protections#:~:text=The%20Supreme%20Court's%20decision%20today,of%20corporations%20like%2
Opolluting%20industries.

56 Id.

57 Consumers’ Research v. Consumer Product Safety Commission, Appeal Number 22-40328 (5th Cir.
2024).

58 Hill, supra note 14.



Plus, the o1l and gas industry is not planning to stand idly by and let states
spoil their successes with federal courts.5® A current petition for review, supported
by amici ranging from former Attorney General Bill Barr to the American
Petroleum Institute, has urged the Court to declare that only the federal
government can broadly regulate emissions.®® That is, to put it mildly, an
audacious position from a group that has worked so hard to dilute EPA’s powers as
well.61

Given the landscape, it is critical to ask what else can be done to reduce
emissions within the “rapidly closing window”62 that remains to avoid the more
catastrophic effects of unchecked burning fossil fuels.

II. A Look at the Current Supplements to Regulation Indicates More
Tools Will Be Necessary to Slow Climate Change

While regulators try to find ways to reduce carbon within the narrower
framework the Supreme Court has created for their work, traditional civil and
criminal environmental litigation will become even more important in the climate
fight. At the same time, their inherent limitations suggest that new methods will
be necessary.

A. The Benefits and Limits of Civil Litigation and Regulatory
Enforcement

It is not all bad news. Civil lawsuits have had a solid run recently. Climate
lawsuits have more than doubled in recent years.63 The examples show the value of
thinking broadly by taking on both big and small contributors to carbon emissions:

59 Lesley Clark, Fossil fuel allies ramp up calls for Supreme Court to crush climate cases, E&E NEWS
(June 6, 2024), https://subscriber.politicopro.com/article/eenews/2024/06/06/fossil-fuel-allies-ramp-up-
calls-for-supreme-court-to-crush-climate-cases-00161843.

60 Sunoco, L.P. v. City and County of Honolulu, Hawaii, No. 23-947,
https://www.scotusblog.com/case-files/cases/sunoco-lp-v-city-and-county-of-honolulu-hawaii-2/; Br. of
Free Enterprise Chamber of Commerce as Amicus, U.S. No. 23-947 (filed Apr. 1, 2024), available at
https://www.supremecourt.gov/DocketPDF/23/23-
947/306396/20240401135224892_AmFree%20Amicus%20Brief.pdf.

61 Compare Br. for American Petroleum Inst. et al as Amicus, U.S. No. 23-947, at *4 (filed Apr. 1,
2024), https://www.supremecourt.gov/DocketPDF/23/23-947/306429/20240401153458107_API
%20et%20al.%20Amicus%20Brief%20-%20Final.pdf, with Br. of Lignite Energy Council et al. as
Amici, U.S. No. 20-1530 (filed ), https://www.supremecourt.gov/DocketPDF/20/20-
1530/205427/20211216161021158_Brief%200f%20Amici%20Curiae%20Lignite%20Energy%20Counci
1%20and%20State%20Coal%20Associations%201n%20Support%200f%20Petitioners.pdf.

62 Intergovernmental Panel on Climate Change, https://www.ipcc.ch/report/ar6/syr/resources/
spm-headline-statements/www.ipcc.ch/report/ar6/syr.

63 Sabin Center for Climate Change Law, Global Climate Litigation Report: 2023 Status Review,
https://scholarship.law.columbia.edu/sabin_climate_change/202/?7utm_source=Media&
utm_campaign=04e845eee5-EMAIL_CAMPAIGN_2019_09_18_09_43_COPY_02&utm_medium
=email&utm_term=0_9e66867aeb-04e845eee5-194590777&mc_cid=04e845eeeb&mce_eid=42
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e Minnesota sued the American Petroleum Institute and fossil fuel
companies, claiming industry knew about the harmful impacts of fossil
fuels for decades but downplayed the risks.64

e A California class action alleges that Keurig falsified the recyclability of
its coffee pods. Such plastics contribute to climate change because their
production releases methane.65

e In 2020, a group of young people filed a lawsuit claiming that Montana’s
support for fossil fuels violates their constitutional rights to a healthy
environment. The state courts ruled in favor of the young activists.66
Similar efforts are underway in other states.67

The trendlines are up internationally as well.¢8 Despite those promising
developments, we cannot be confident that civil suits cannot fully make up for lost
regulatory power.

For one thing, climate lawsuits present an especially challenging (and costly)
form of litigation,®9 in part because of the difficulty of proving that a group or
individual has standing to bring the suit in the first place.” Plus, some of the recent
lawsuits have already foundered.”? And, as civil lawsuits have increased, so have
companies’ aggressive attempts to thwart liability.72

daf14ba6; see also Joana Setzer & Catherine Higham, Global Trends in Climate Change Litigation:
2022 Snapshot, Grantham Rsch. Inst. on Climate Change & the Env’t & Ctr. For Climate Change
Econ. & Pol’y 1 (2022), https://perma.cc/K9YN-WPVS.

64 Order for Remand, Minnesota v. American Petroleum Inst., No. 0:20-cv-01636 (D. Minn. Jan. 24,
2024); see Order Denying Writ of Certiorari, U.S. Apr. 4, 2023,
https://www.supremecourt.gov/orders/courtorders/042423zor_1p24.pdf.

65 Second Amended Complaint, Kathleen Smith v. Keurig Green Mtn., Inc., No. 4:18-cv-06690 (N.D.
Cal. Filed July 13, 2022).

66 See Amy Beth Hanson, Montana Supreme Court upholds landmark climate ruling that said
emissions can’t be ignored, AP NEWS (Jan. 17, 2024), https://apnews.com/article/youth-climate-
lawsuit-montana-supreme-court-7a40821843d5dffca98ec83e2d11c4b4.

67 Lesley Clark, Climate activists end 2023 with major court wins, E&E NEWS (Dec. 22, 2023),
https://www.eenews.net/articles/climate-activists-end-2023-with-major-court-wins/. A recently
enacted New York law creates private rights similar to those vindicated in the Montana suit. See
Evan Bianchi et al., The Private Litigation Impact of New York’s Green Amendment, 49 COLUM. J. OF
ENV'T L. 357 (2024).

68 F.g., Maria Antonia Tigre, It Is (Finally) Time for and Advisory Opinion on Climate Change:
Challenges and Opportunities on a Trio of Initiatives, 17 CHARLESTON L. REV. 623 (2024).

69 James T. Lang, Citizens' Environmental Lawsuits, 47 TEX. ENV'T L. J. 17, 22 (2017).

70 Jan G. Laitos, Standing and Environmental Harm: The Double Paradox, 31 VA. ENV'T L. J. 55, 65
(2013).

71 Earth Island Institute v. Coca-Cola Co., 2021 CA 001846 B (D.C. Super. Ct. 2021) (dismissing case
against Coca-Cola alleging the company’s claims to “sustainability” were fraudulent).

72 See Exxon Mobil Corp. v. Schneiderman, 316 F. Supp. 3d 679, 686 (S.D.N.Y. 2018) (Exxon “r[an]
roughshod over the adage that the best defense is a good offense.”).
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Beyond that, because the increase in such litigation is so recent, measuring
its impact will be difficult for some time. Thus far, the long-term impact of such
lawsuits 1s mixed.?3

For its part, the EPA cannot reasonably be faulted for failing to press civil
enforcement. In addition to promulgating thoughtful regulations, the agency’s
enforcement arms have undertaken significant, complex actions against the most
serious violators.” That work has proven more effective than incentive programs
and capable of deterring polluters to some degree.?

But is it enough? A recent study on air pollution deterrence shows how the
EPA’s current approach works up to a point but leaves room for improvement.7®
The study shows that consent decrees can result in lower emissions from targeted
offenders.77

But “while such emissions reductions are commendable, the low fines
imposed give firms little incentives to comply with the law ex ante.”’® In other
words, consent decrees and fines that are merely the cost of doing business are not
enough.”™ The evidence suggests that increased punishment would generate even
more deterrence and “substantially larger reductions in harmful emissions.”80

Current civil enforcement efforts also suffer from a complexity problem.
The administrative and civil processes for federal enforcement are very complex, as
are the subjects of the statutes EPA enforces.8! Sheer complexity matters not just

73 Alice Kaswan, Climate Change and Environmental Justice: Lessons from the California

Lawsuits, 5 SAN DIEGO J. CLIMATE & ENERGY L. 1 (2013-2014).

74 EPA, Civil Enforcement FY 2022 Annual Results, https://epa.gov/enforcement/encorcement-and-
compliance-annual-results-fiscal-year-2022; see Prosecution of Federal Pollution Crimes,
https://www.justice.gov/enrd/environmental-crime-victim-assistance/prosecution-federal-pollution-
crimes.

75 Seungtaek Lee et al., A Statistical analysis of effectiveness of energy policy in the United States:
Incentives vs. Regulations, 118 PROCEDIA ENGINEERING 1282, 1286-87 (2015); see Yves Steinebach,
Instrument choice, implementation structures, and the effectiveness of environmental policies: A cross-
national analysis, 16 REGULATION & GOVERNANCE 225, 225 (2022); Robert Hahn & Kenneth
Richards, Understanding the effectiveness of environmental offset policies, 44 J. REGUL. ECON. 103,
116-17 (2013); see also Wayne B. Gray & Jay P. Shimshack, The Effectiveness of Environmental
Monitoring and Enforcement: A Review of the Empirical Evidence, 5 CHI. REV. OF ECON. AND POL’Y, 1
(Winter 2011).

76 Atkinson, supra note 10, at 25.

77 Id. at 25-26.

78 Id. at 27-28.

7 Friends of the Earth, Inc. v. Laidlaw Env’t Servs., Inc., 890 F. Supp. 470, 491-92 (D.S.C. 1995),
rev’d on other grounds, 149 F.3d 303 (4th Cir. 1998), rev'd, 528 U.S. 167 (2007).

80 Atkinson, supra note 10, at 25.

81 Joel A. Mintz, Measuring Environmental Enforcement Success: The Elusive Search for Objectivity,
44 ENV'T LAW REP. 10751, 10752 (2014).
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to the process of bringing and adjudicating enforcement actions and lawsuits, but
also to the challenge of measuring success.82

Although still valuable, civil and regulatory enforcement do not appear to be
enough to bring about the emissions reductions necessary to prevent climate
change’s most catastrophic harms. They must be paired with enhanced criminal
enforcement aimed at changing corporate behavior.

B. The Benefits and Limits of Federal Environmental Criminal
Prosecutions

In concrete ways, EPA and DOJ are already engaged in a “prosecution as
regulation” model. Federal criminal environmental prosecutions have a long and
impressive track record of keeping polluters in check.83

Criminal environmental cases are increasingly common.8¢ They stem from
relatively narrow and technical criminal prohibitions, and they follow a monitor-
warn-fine-prosecute pattern that requires substantial resources.

In my time with the Department of Justice, I led regulatory prosecutions
following a similar pattern. For example, Pharmakon Pharmaceuticals and its CEO
Paul Elmer routinely shipped compounded drugs to hospitals without having
received laboratory test results that verified that the drugs were their purported
strengths.® Despite warnings and notifications from the Food and Drug
Administration, Pharmakon continued to ship bad drugs, including
ultraconcentrated morphine that endangered infants.8¢ Regulatory monitoring had
to give way to more serious criminal punishment.

Likewise, in the environmental context, when administrative and regulatory
tools fail to bring industrial actors into compliance, EPA and DOdJ can opt for
criminal prosecution and the more serious sanctions that come with 1t.87 The

82 Id.

83 Prosecution Of Federal Pollution Crimes, https://www.justice.gov/enrd/environmental-crime-
victim-assistance/prosecution-federal-pollution-crimes

8¢ EPA, Enforcement and Compliance Annual Results for Fiscal Year 2023,
https://www.epa.gov/enforcement/enforcement-and-compliance-annual-results-fiscal-year-
2023#:~:text=More%20civil%20case%20conclusions%20since,percent%20increase%200ver%20FY %20
2022.

85 United States v. Elmer, 980 F.3d 1171, 1173-74 (7th Cir. 2020).

86 Id.

87 Raymond W. Mushal, Up From the Sewers: A Perspective on the Evolution of the Federal
Environmental Crimes Program, 2009 UTAH L. REV. 1103-05 (2009); see also Joel A. Mintz, Some
Thoughts on the Interdisciplinary Aspects of Environmental Enforcement, 36 ENV'T REP. 10495
(2006); see also EPA, Basic Information on Enforcement (2002),
https://'www.epa.gov/enforcement/basic-information-enforcement; EPA, Using All Appropriate
Injunctive Relief Tools in Civil Enforcement Settlements (2022),
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subjects of such prosecutions are sometimes arcane—e.g., illegal disposal of toxic
waste—and sometimes mundane—e.g., lying to federal authorities.88 Federal
criminal environmental enforcement focuses on those who have “knowingly chosen
to break the law because they feel environmental responsibility is too much work or
too expensive.”89

Recent cases span everything from reptile trafficking and animal torture to
wetlands destruction and illegal timber sales.?© Working with EPA, DOJ has also
targeted carbon emitters:

e EPA and DOJ settled a Clean Air Act case with Marathon Oil Company in
North Dakota. In addition to entering a compliance consent decree,
Marathon agreed to pay $64.5 million. Attorney General Merrick Garland
predicted that the consent decree would result in a reduction in carbon
emissions by over 2.25 million tons.%!

e EPA and DOJ entered an agreement with Enterprise Gas Processing LLC
to strengthen methane leak protection. The company also had to pay a $1
million civil penalty.92

e An Idaho judge sentenced the owner of a diesel performance part retailer
to four months in prison and a $1 million fine for illegal tampering with
emissions monitoring devices.9

https://www.epa.gov/enforcement/using-all-appropriate-injunctive-relief-tools-civil-enforcement-
settlement..

88 See generally Elizabeth M. Jalley et al., Environmental Crimes, 39 AM. CRIM. L. REV. 403 (2002);
see also Joshua Ozymy & Melissa J. Ozymy, Beyond Midnight Dumping: Exploring the Prosecution of
Companies for Environmental Crimes Under the U.S. Resource Conservation and Recovery Act, 29 J.
L. BUs. & ETH. 57, 58-61 (Winter 2023).

89 Prosecution Of Federal Pollution Crimes, https://www.justice.gov/enrd/environmental-crime-
victim-assistance/prosecution-federal-pollution-crimes; see Environmental Crimes Section,
https://www.justice.gov/enrd/environmental-crimes-section.

9 Environmental Crimes Bulletin — June 2024, https://www.justice.gov/enrd/blog/environmental-
crimes-bulletin-june-2024.

91 Justice Department and EPA Announce $241.5M Settlement with Marathon Oil to Reduce
Climate- and Health-Harming Emissions in North Dakota, https://www.justice.gov/opa/pr/justice-
department-and-epa-announce-2415m-settlement-marathon-oil-reduce-climate-and-health.

92 Owner and Operator of Colorado Natural Gas Processing Plant Agree to Pay $1M Fine and
Improve Leak Detection and Repair Equipment and Practices (July 9, 2024),
https://www.justice.gov/opa/pr/owner-and-operator-colorado-natural-gas-processing-plant-agree-pay-
1m-fine-and-improve-leak.

93 Idaho Diesel Parts Companies and Owner Sentenced for Tampering with Emissions Control
Systems and Selling Tampering Software (July 30, 2024), https://www.justice.gov/opa/pr/idaho-
diesel-parts-companies-and-owner-sentenced-tampering-emissions-control-systems-and
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Recently, EPA announced a new Strategic Civil-Criminal Enforcement
Policy.94 More coordination, training, and tracking should result in more effective
targeting and enforcement, including better identification of repeated wrongdoing,
and with that, better criminal referrals within EPA.%

k%%

As with civil suits, the “effectiveness of the federal criminal enforcement
regime is still debated empirically.”9 Understaffing and underfunding, as well as
the infrequency of cases with big punishments, undermine the effort to deter future
wrongdoing.9” Some argue that a regime based on monitoring that targets re-
offense is by its nature not up to the task.9 Others have observed that the
industrial and technological sophistication of environmental regulation make
Integrating environmental law and criminal law a challenge.9

In the end, it is likely that federal criminal enforcement has some level of
deterrent effect. But more “salient” criminal enforcement could prove more effective
at deterring environmental crime.100

Again, complexity matters to effectiveness. Environmental harm is the
product of decisions made within a global political atmosphere, which adds
complicates proving the causation and intent necessary to convict a company for
various technical environmental crimes.101

Likewise, hyper-technical crimes can be difficult to present to trial courts and
juries. Sifting through complex scientific information—like whether a substance is
a pollutant, 1.e. “dredged spoil, solid waste, incinerator residue, sewage, garbage,

94 EPA Announces New Policy to Strengthen Civil-Criminal Enforcement Coordination,
https://'www.epa.gov/newsreleases/epa-announces-new-policy-strengthen-civil-criminal-enforcement-
coordination

95 Id.

96 Ozymy, supra note 88, at 64.

97 Micheal J. Lynch et al., The Weak Probability of Punishment for Environmental Offense and
Deterrence of Environmental Offenders: A Discussion Based on USEPA Criminal Cases, 1982-2013,
37 DEVIANT BEHAVIOR 1096-1099 (2016).

98 Richard A. Posner, An Economic Theory of the Criminal Law, 85 COLUM. L. REV. at 1193-1200
(1985); accord Gary Becker, Punishment: An Economic Approach, 169 J. OF POL. ECON. at 183 (1968);
see Carole M. Billiet & Sandra Rousseau, How Real is the Threat of Imprisonment for Environmental
Crime?, 37 EURO. J. OF L. & ECON. 183, 188 (2014); Joshua C. Cochran et al., Court Sentencing
Patterns for Environmental Crimes: Is There a “Green” Gap in Punishment?, 34 J. OF QUANTITATIVE
CRIMINOLOGY 37-66 (2018).

9 David M. Uhlmann, Environmental crime comes of age: The evolution of criminal enforcement in
the environmental regulatory scheme, UTAH L. REV. 1223, 1232 (2009).

100 Joshua Ozymy & Melissa J. Ozymy, Sub-Optimal Deterrence and Criminal Sanctioning Under the
U.S. Clean Water Act, 24 U. DENV. WATER L. REV. 159, 159 (Spring 2021).

101 R, White, The foundations of eco-global criminology 12-15, in ECO-GLOBAL CRIMES:
CONTEMPORARY PROBLEMS AND FUTURE CHALLENGES (R. Ellefsen et al. eds., 2012).
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sewage sludge, munitions . . .”102 or whether a substance is hazardous waste—is not
Iintuitive.193 Such “extraordinarily complex” statutes also spawn burdensome
litigation and unusual resource expenditures.104

Perhaps the biggest challenge is the tendency of “corporations [to] simply
absorb the cost of regulatory action and fines as part of the cost of doing
business.”105 Legal defense can be part of a business model. When a new project
might thwart a regulation or even invite a technical prosecution, it may still be
worth the trouble if the profits are high enough.106

The fossil fuel industry will not reform itself, and congressional action is
elusive. Given the regulatory landscape, traditional federal criminal prosecutions
will continue to be important. But even increased enforcement seems unlikely to fill
the gap sufficiently to change fossil fuel companies’ behavior.107

Those concerned about the environment should be looking not just for
regulatory paths around the Supreme Court’s new decisions and alternatives to
regulation but brand-new ways to reduce emissions.

ITI. Why Prosecuting Fossil Fuel Companies for Homicide Offers a
Compelling Supplement to Regulation

A, Homicide Prosecutions of Fossil Fuel Companies Would Reflect a
Reasonable Application of Laws Already on the Books

With regulation stymied and inadequate supplements available, a new
alternative is necessary if we hope to change fossil fuel companies’ behavior. Enter
state criminal prosecutions targeting the harms carbon emissions inflict on
individual victims.

Doubters will say this idea is far-fetched. I thought so too at first. Despite
superficial strangeness, however, the proposal to prosecute Big Oil for homicide is a
practical one, based like anything else on applying law to facts. My friends David
Arkush and Donald Braman laid out the first compelling argument for homicide
prosecutions against oil and gas companies.19 Soon thereafter, a group of us

102 33 U.S.C. § 1362(6).

103 42 U.S.C. § 6928(d).

104 See Macon Bianucci, et al., Environmental crimes, 59 AM. CRIM. L. REV. 719, 777 (2022); see also
Gretchen C.F. Shappert, Complex Environmental Crimes Prosecutions: Policy Considerations and the
Merits of a Multi-District Approach, 69 DOJ J. FED. L. & PRAC. 233, 236 (2021).

105 Angus Nurse, Contemporary Perspectives on Environmental Enforcement, 66 INT'L J. OF
OFFENDER THERAPY AND COMPARATIVE Criminology 327, 336 (2022).

106 Jd.; see also .

107 Nurse, supra note 105 at 342; H. Woolf, Are the judiciary environmentally myopic?, 4 J. OF ENV'T
L. 1-14 (1992).

108 Jd.
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applied those principles to a detailed set of real-world facts to demonstrate how it
would work.109

“[IIn the United States, corporations have been held criminally liable—
including for homicide—for over a century.”!0 For example, BP Exploration and
Production Inc. pleaded guilty to manslaughter for the harm it caused in connection
with the 2010 Deepwater Horizon disaster.!!! And California prosecuted Pacific
Gas and Electric with homicide in connection with a wildfire that killed dozens of
people in 2018.112

Homicide prosecutions could be a relatively simple and effective measure
when compared to the complexity of legislation, regulation, and federal
enforcement. A brief recitation of the example case we constructed is helpful:113

In July 2023, a lethal heat wave which would have been “virtually
impossible” but for human-caused climate change broke temperature records across
the American Southwest.114 Hundreds of people across the region were killed, with
Maricopa County alone recording 403 heat-related deaths in July 2023—far more
than all the murders the county experienced that year.115

If those deaths were caused by someone firing a hypothetical “heat gun,” the
homicide case would be straightforward.116 The tricker question here is whether
the ways in which fossil fuel companies knowingly or recklessly caused the heat
that caused those deaths committed homicide.

Arizona’s reckless manslaughter and second-degree murder laws punish
causing death through conduct that is reckless or that manifests “extreme

109 Regunberg et al., supra note 1; see also Cho & Regunberg, supra note 1.

110 Arkush & Braman, supra note 1.

111 Plea Agreement, United States v. BP Exploration and Production Inc., No. 2:12-cr-00292 (E.D. La.
2012.)

112 Tyvan Penn & Peter Eavis, PG&E Pleads Guilty to 84 Counts of Manslaughter in Camp Fire Case,
N.Y. TIMES (June 16, 2020), https://www.nytimes.com/2020/06/16/business/energy-environment/pge-
camp-fire-california-wildfires.html.

113 This summary draws heavily on the paper we published via Public Citizen in June 2024. See
Regunberg et al., supra note 1.

114 Mariam Zachariah et al., Extreme heat in North America, Europe, and China in July 2023 made
much more likely by climate change, Grantham Inst. For Climate Change 1, 2 (July 25, 2023),
https://spiral.imperial.ac.uk/bitstream/10044/1/105549/8/Scientific%20Report%20-
%20Northern%20Hemisphere% 20Heat.pdf; Anita Snow & Drew Costley, Phoenix has ended 31-day
streak of highs at or above 110 degrees as rains ease a Southwest heat wave, AP NEWS (July 31, 2023),
https://apnews.com/article/heat-warming-climate-environment-temperature-phoenix-arizona-
d7db7d44effcdab554b6 a742288eb2be.

115 Maricopa County Department of Public Health, 2023 Heat Related Deaths Report, at 8, (Apr.
2024), https://www.maricopa.gov/ArchiveCenter/ViewFile/Item/5820.

116 Tn a related piece, we referred to that conception as the “heat button” paradigm. Cho &
Regunberg, supra note 1.
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indifference to human life.” Oil companies were aware that producing and selling
fossil fuels would contribute to, in their own words, “globally catastrophic”t17
climate harms that would cause “suffering and death due to thermal
extremes.”118 A prosecutor could use that evidence (plus whatever a formal
investigation uncovered) to show knowledge and criminal recklessness.

The next element—causation—would undoubtedly be a major issue at trial.
That said, the available evidence shows that climate change (caused by fossil fuel
companies) in fact caused deaths in Maricopa County in 2023.

Doubters of the causation case must remember that, in Arizona (and
elsewhere), a defendant cannot “avoid liability for [a] causative act by claiming that
the conduct of some other person was also a contributing cause.”119 Federal
prosecutors regularly grapple with a similar causation standard when charging
drug dealers with having sold the drugs that later caused a user’s death.120

With Arizona’s standard in mind, it would be possible to prove each link in
the causal chain between Big Oil and a given climate-related death:

e First, The Maricopa County Department of Public Health recorded hundreds
of deaths in July 2023 as “heat caused,” meaning that environmental heat
was the direct cause of death, not just a contributing factor.12!

e Second, climate-attribution studies found that the occurrence of such heat in
Phoenix would have been “virtually impossible” but for human-caused
climate change.122

e Third, a small number of fossil fuel companies are responsible for a large
portion of all the human-generated greenhouse gas emissions.!123 These
companies also actively spread climate disinformation,24 which for

17 https://www.industrydocuments.ucsf.edu/docs/#i1d=gffl0228

118 https://www.climatefiles.com/exxonmobil/1996-purported-impact-climate-change-human-health/
119 Ontiveros v. Borak, 136 Ariz. 500, 505, 667 P.2d 200 (1983) (superseded by statute on other
grounds).

120 Burrage v. United States, 571 U.S. 204 (2014).

121 Maricopa County, supra note 115.

122 Seth Borenstein, Climate change leaves fingerprints on July heat waves around the globe, study
says, AP NEWS (July 25, 2023), https://apnews.com/article/heat-wave-deadly-climate-change-europe-
america-4c¢361736afa70766049acdb189ccfd64.

123 Carbon Majors, The Carbon Majors Dataset (Apr. 2024), https://carbonmajors.org/Downloads.

124 Benjamin A. Franta, Big Carbon’s Strategic Response to Global Warming, 1950-2020 (Aug. 2022)
(Ph.D. dissertation, Stanford University)
(https://stacks.stanford.edu/file/druid:hq437ph9153/Franta%20-
%20Big%20Carbon%20strategic%20response%20t0%20global%20warming%201950-2020%20-
%202022-08-25-augmented.pdf).
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years enabled the continued carbon emissions at the core of their
businesses.125

Given that chain of causation and what the companies knew and did for
years, a jury could reasonably conclude that Big Oil recklessly caused many of the
deaths during last July’s Arizona heat wave.

Likely defense arguments would face serious obstacles. They would probably
try to shift blame to consumers’ decisions to use fossil-fuel burning cars and devices.
They have already tried that in public discourse.126

But to work as a viable defense theory, an intervening cause (like consumer
habits and desires) must have been so “unforeseeable by a reasonable person in the
position of the original actor” as to appear “extraordinary.”27 Big Oil clearly
foresaw that its products would be used precisely as intended. In fact, they
convinced consumers climate change was fake so consumers would continue to use
their products, rather than safer alternatives.

The companies might also assert a necessity defense: in other words,
although they were aware of the risks associated with their products, there were no
reasonable alternatives. But a necessity defense requires an imminent threat and
an absence of legal alternatives.128 Although an overnight shutdown of all fossil fuel
production would cause huge problems, that has never been a real and imminent
threat. The threat for Big Oil was to their bottom line.

The o1l companies’ lawyers might also claim entrapment or reliance. A claim
of entrapment would be implausible—the idea that law enforcement agents
encouraged companies to engage in any form of homicide is absurd.!29 They might
also claim unfairness on the ground that, in general, producing and selling fossil
fuels is legal. But the act behind reckless manslaughter or second-degree murder is
often otherwise legal: Driving is legal, while driving in a manner that recklessly
causes death is still a crime. Similarly, PG&E was convicted for manslaughter
despite being subject to extensive state and federal regulation relating to its power
delivery mechanisms (which caused the wildfire that killed people).

125 See https://climatecommunication.yale.edu/publications/global-warming-ccam-march-2015/; see
also
https://'www.ipcc.ch/report/ar6/wg2/downloads/report/IPCC_AR6_WGII_FinalDraft_Chapter14.pdf.
126 Sam Merideth, Oil CEO says blaming the energy industry for the climate crisis ‘like blaming
farmers for obesity’, CNBC (Dec. 5, 2023), https://www.cnbc.com/2023/12/05/0il-ceo-rejects-fossil-fuel-
industry-to-blame-for-the-climate-crisis.html.

127 Torres v. JAI Dining Servs. (Phx.) Inc., 252 Ariz. 28, 31, 497 P.3d 481 (2021).

128 A R.S. § 13-417(A).

129 See, e.g., Jacobson v. United States, 503 U.S. 540, 548 (1992); 6.2 Entrapment Model Jury
Instructions, United States Court for the Ninth Circuit (Sept. 2018), https://perma.
cc/TWA3-GNCK.
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Finally, fossil fuel companies might claim that prosecutors are weaponizing
criminal law for political ends. They have played that card in their fight against
civil suits.130 Besides the fact that such a claim is not a legal defense, prosecutors
are accustomed to responding to such attacks by reminding the public and juries
that a given case is about applying the law to the facts. A jury could do that here
and reasonably reach a guilty verdict.

In short, the case is compelling, and the defenses are dubious, at least as
legal theories. People in Phoenix died from heat because fossil fuel companies
deliberately brushed off warnings that their business would generate excessive heat
that would kill people, while also setting societal conditions that would allow them
to keep burning carbon. And the Arizona case is just an example. Similar cases
could be available in various jurisdictions.

B. How Homicide Prosecution Can Fill the Regulatory Void Now That the
Supreme Court Has Limited EPA’s Powers

How might state homicide prosecutions advance the same goals as regulatory
monitoring and enforcement? In general, regulations and criminal prohibitions
occupy different spaces in the legal landscape. But they have overlapping purposes,
and homicide prosecution can be an effective piece of the climate-protection puzzle.

1. How do the purposes of regulation and prosecution overlap?

Pinning down the exact purpose of “regulation” writ large is tricky.
Regulations create rules and guidelines for everything from iron mining to data
mining.131 The EPA describes the general purpose of its rules and regulations as
“explain[ing] the technical, operational, and legal details necessary to implement
laws.”132 As such, the purpose of a given regulation can be very specific.133

Likewise, the vogue for regulation has shifted considerably over the decades.
Many people hope regulations will maximally restrain wrongdoing, while others
view regulation’s purpose as maximizing economic output. Others seek balance.134
And, of course, the regulations an administration adopts depend heavily on the

130 Brittany De Lea, Exxon blames California, New York in ‘conspiracy’ countersuit, FOX BUSINESS
(Feb. 14, 2018),
https://www.foxbusiness.com/politics/exxon-blames-california-new-york-in-conspiracy-countersuit
131 F.g., Julie E. Cohen, The Regulatory State in the Information Age, 17 THEORETICAL INQUIRIES IN
L. 369, 370 (2016).

132 EPA, Regulations, https://www.epa.gov/laws-regulations/regulations.

133 F.g., 18 C.F.R. 281.201 (articulating detailed “purpose”).

13¢ William N. Eskridge, Jr. & Gary Peller, New Public Law Movement: Moderation as a Postmodern
Cultural Form, 89 MICH. L. REV. 707, 764 (1991); STEPHEN BREYER, BREAKING THE VICIOUS CIRCLE:
TOWARD EFFECTIVE RISK REGULATION 11-19 (1990).
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political and economic conditions—not to mention interest-group pressures and
legal pressures—at a given time.135

For present purposes, the following is a succinct definition of the aim of
regulation: “protection” for “ordinary citizens” from “the adverse consequences of the
conduct of other citizens acting individually or (more often) collectively through
corporations and other economic entities.”136

That definition overlaps substantially with a primary aim of criminal law.
Any criminal prosecution of those responsible for human harms stemming from
climate change would first and foremost be about criminal law’s purposes.

Bringing justice to the victims, encouraging responsible citizenship, and
finding an appropriate punishment would be centerpieces of any prosecution.137
Protection and deterrence would also be central to this version of law
enforcement.138 Many prosecutions aim to prevent both further crimes by the
defendant (specific deterrence) and similar crimes by others (general deterrence).139
Rehabilitation, and in some circumstances incarceration, also serve “protection”
functions.140

The overarching goal of EPA’s climate regulation program is straightforward:
“protecting human health and the environment”141 by “reduc[ing] greenhouse gas . .
. emissions.”¥2 The agency’s mission to protect “human health” includes the goal of
reducing heat-related deaths.143

135 Cary Coglianese & Daniel E. Walters, Agenda-Setting in the Regulatory State: Theory and
Evidence, 68 ADMIN. L. REV. 93, 94 (2016).

136 Thomas O. McGarity, The Expanded Debate over the Future of the Regulatory State, 63 U. CHI. L.
REV. 1463, 1489-93, 1516-17 (1996).

137 Henry M. Hart Jr., The Aims of the Criminal Law, 23 L. & CONTEMP. PROBS. 401, 429 (1958);
Michael M. O’Hear, Victims and Criminal Justice: What’s Next?. 19 FED. SENTENCING REP. 83
(December 2006).

138 PREVENTION AND THE LIMITS OF THE CRIMINAL LAW 11 (Andrew Ashworth et al., eds., 2013).

139 See Thomas J. Miceli et al., The role of experience in deterring crime: A theory of specific versus
general deterrence, 60 ECON. INQUIRY 1833 (2022).

140 KEthel Quayle & Nikolaos Koukopoulos, Deterrence of online child sexual abuse and exploitation,
13 Policing: a J. Pol’'y & Prac. 345, 350 (2019) (“A prison sentence, for example, means that for a
given duration, an offender is prevented from committing a crime . . . .”); see DAVID M. KENNEDY,
DETERRENCE AND CRIME PREVENTION: RECONSIDERING THE PROSPECT OF SANCTION (2008).

141 EPA, Climate Change, https://www.epa.gov/climate-change.

142 EPA Center for Corporate Climate Leadership, GHG Reduction Programs & Strategies,
https://www.epa.gov/climateleadership/ghg-reduction-programs-strategies; see generally The White
House, President Biden’s Historic Climate Agenda, https://www.whitehouse.gov/climate/.

143 EPA, Climate Change Indicators: Heat-Related Deaths, https://www.epa.gov/climate-
indicators/climate-change-indicators-heat-related-
deaths#:~:text=Some%20statistical%20approaches%20estimate%20that%20more%20than,causes% E
2%80%9D%20data%20set%20shown%20in%20Figure%201.
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Environmental prosecution—traditional or otherwise—can do the same.
“The 1deal for effective environmental restorative justice is that offenders are held
to account for what they have done, realize the harm that they have caused and are
persuaded or compelled to repair that harm (so far as is possible).”144 If that can be
done efficiently and simply via a (relatively) streamlined state homicide case, even
better.

2. How would climate homicide prosecutions achieve the same purposes as
climate regulation?

The toolkit available to prosecutors can be very useful for altering individual
and corporate behavior. A review of the relevant punishment options shows how
prosecuting Big Oil for heat homicide could make a real difference in the climate
fight.

The first tool would be the capacity for a criminal case to focus the public on
the victims of Big Oil’s business model. Personalizing a crime’s victims is important
for achieving restorative forms of justice, including a meaningful change in
behavior.145

Arkush and Braman highlighted several benefits to a homicide prosecution
that add much to this discussion:

e State criminal prosecutions would be safer from federal court intrusion than
many of the options currently on the table.

e As part of a plea agreement, prosecutors could negotiate criminal settlements
that would require oil and gas companies to change their behavior, similar to
the one DOJ recently signed with Marathon to reduce emissions.146 Such
agreements could go further and require corporate restructuring or reform to
a corporation’s board.147

e Fines another key tool for prosecutors (and judges) in criminal cases.148

e Criminal cases also create opportunities for injunctive relief more commonly
associated with civil suits.149 A broadly defined injunction following a state

144 Nurse, supra note __, at 337.

145 See J. Braithwaite, Restorative Justice: Theories and Worries, available at
https://pdfs.semanticscholar.org/24b3/fe47e-8b82b815490107¢7c0780df504597f1.pdf; T.F. MARSHALL,
RESTORATIVE JUSTICE (1999).

146 See supra note __ and accompanying text.

147 Donald Braman & Theresa Gabaldon, A Charter for Justice (2024) (unpublished article) (on file
with authors).

148 EPA, Criminal Press Releases 2022, https://www.epa.gov/enforcement/criminal-press-releases-
2022.

149 F o, Off. of the Deputy Att’y Gen., U.S. Dep’t of Just., Report of the Attorney General’s Cyber
Digital Task Force (2018), https://perma.cc/E6WN-; Shauni Tyler Lynch, New Function for an
Injunction: Department of Justice Utilizes Temporary Restraining Order to Stop Excessive
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homicide prosecution resulting from wanton carbon emissions could have
serious deterrent effects.

Those tools would be central to any fossil fuel homicide prosecution. Another
tool of criminal prosecution is worth more consideration: prison. Like others, some
of my colleagues on the Big Oil Homicide project, do not see much merit to this
option.159 T understand that perspective and am not advocating prison or corporate
shutdown as a reflexive option.

It is, however, worth exploring how—given the stakes and given the
straightjacket the Supreme Court has placed EPA and other agencies in to serve the
industry’s preferences—the threat of prison might matter to the climate fight.

Here, the concept of incarceration should also include grave corporate sanction such
as suspending or shuttering corporate operations, or de-licensing a corporate entity,
where appropriate.15!

To be sure, the deterrent effect of incarceration is the subject of real
debate.152 That owes in part to the difficulty of empirical measurement.1%3 The
measurement problem is particularly difficult in white-collar crime, given how few
major corporate executives have faced prison time, as well as the failure of some
deterrence studies to parse social status and income.!® Some take the view that,
absent clear proof that prison deters crime, prison should be avoided.1%® Yet others
suggest—with good reason—that the lesson corporate defendants learn from non-
prison sentences is that they too are unlikely to go to jail, which may itself
encourage wrongdoing.156

This essay does not intend to resolve the prison-deterrence debate but rather
to propose a new angle by taking the issue at a slightly higher level: how much
might a new and serious threat of imprisonment or other serious criminal sanction

Prescribing and Selling of Opioids — Will Massachusetts Follow Suit?, 25 SUFFOLK J. TRIAL & APP.
ADVOC. 275, 278-80 (2019); see 18 U.S.C. § 1964(a) (federal criminal injunctions).

150 See also generally DONALD BRAMAN, DOING TIME ON THE OUTSIDE (2006).

151 PLACEHOLDER CITATION FOR ONGOING RESEARCH.

152 Daniel S. Nagin et al., Deterrence, Choice, and Crime: Contemporary Perspectives, 23 ADVANCES IN
CRIMINOLOGICAL THEORY 139-211 (2018); Steven N. Durlauf & Daniel S. Nagin, The Deterrent Effect
of Imprisonment, in Nat’'l Bureau of Econ. Research, CONTROLLING CRIME: STRATEGIES AND
TRADEOFFS (Philip J. Cook, et al., eds., 2011); Raymond Paternoster, How much do we really know
about Criminal Deterrence, 100 J. OF CRIM. L. AND CRIMINOLOGY 765 (2010).

153 Paternoster, supra note 171, at __.

154 Elizabeth Szockyj, Imprisoning White-Collar Criminals?, 23 S. ILL. U. L. J. 485, 488, 495 (1999);
see David Weisburd, Specific Deterrence in a Sample of Offenders Convicted of White Collar Crimes,
33 CRIMINOLOGY 587, 589 (1995) (describing an undifferentiated sample).

155 Weisburd, supra note __, at __.

156 Peter J. Henning, Is Deterrence Relevant in Sentencing White-Collar Criminals?, 61 WAYNE L.
REV. 27, 58 (2015) (discussing the Seventh Circuit’s concern about the “comfort” other criminals
might take from the leniency one defendant received).

22



deter a class of people who have heretofore faced negligible pushback for their
harmful actions and who likely haven’t dreamed of the possibility of incarceration?

This could be referred to as “Wake-Up Call Deterrence.” With the right mix
of conditions, the deterrent effect of a homicide charge on the decision making of an
oil executive or corporate board would be real and meaningful.

I have seen a form of Wake-Up Call Deterrence work, though in a different
context. From 2013 through 2017, Indiana ranked first or second in the United
States for four consecutive years in the annual number of pharmacy robberies (in
absolute, not relative, terms).157 Hoping to reduce that number, the United States
Attorney’s Office for the Southern District of Indiana!58 identified the small number
people responsible for the majority of those robberies and prosecuted them
federally. Several of the perpetrators had been prosecuted by the state in the past
but had either received minimal sentences or acquittals.

Federal prosecution carried more gravity and stiffer punishments than state
prosecutions. And after the federal prosecutions concluded, the robberies decreased.
The result was significant: pharmacy robberies in Indiana dropped from 168 per
year to 22 per year.'® The prosecutions were not without controversy, given that
some of the defendants were juveniles.169 At the same time, in 2020, the effort
earned a prestigious Director’s Award from the Executive Office for United States
Attorneys. 161

The pharmacy robbery cases illustrate the theory that a surprising but
credible threat of unexpectedly serious punishment can make a change.62 An
empirical study would add significant value in fleshing out this theory, but at the
very least, the numbers alone are persuasive. The deterrent can be particularly
potent where someone—Ilike the pharmacy robbers, or like fossil fuel executives—
has been getting away with wrongdoing up to that point. Plus, in that context as
here, the universe of perpetrators was limited, which is likely another important
factor in making Wake-Up Call Deterrence work.

157 Executive Office for United States Attorneys, Director’s Awards Ceremony 7 (2020), available at
https://staticl.squarespace.com/static/660d9c53e9b8f420dfd64dfa/t/661456a191e84d17253e1c16/1712
608930652/Scott+Curtis+2020+EOUSA+Director%27s+Awards+Program.pdf.

158 Although these were not my cases, I was an Assistant U.S. Attorney in the office at the time. All
information here is a matter of public record.

159 Executive Office, supra note 181, at 7.

160 United States v. D.D.B., 903 F.3d 684, 686 (7th Cir. 2018).

161 I,

162 A, Yoder, Criminal Sanctions for Corporate Illegality, 69 J. CRIM. L. & CRIMINOLOGY

40, 45 (1978); see generally Brent Fisse, Reconstructing Corporate Criminal Law: Deterrence,
Retribution, Fault, and Sanctions, 56 S. CAL. L. REV. 1141 (1983).
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In general, certainty matters to deterrence!63—and a new form of criminal
charge raises certainty of punishment from zero to tangible. So far, oil executives
are certain only that they will not be imprisoned; flipping the script would at least
lead to a lot of serious discussions around the board table.

The seriousness of a homicide charge and the threat of prison underscore
another element of this proposal that goes beyond what traditional measures have
accomplished: stigma. Even those who disfavor heavy criminal sanctions
acknowledge the stigma they carry.164 Stigma can be a powerful deterrent,
including for corporations and those of high socioeconomic status.165 Some have
suggested a “hybrid shame-fine penalty strategy” as a potentially potent deterrent,
and adding the threat of imprisonment to that hybrid mix would be even more
deterrent.166

Combining shame with prison or other heavy sanction would fit the crime
here. A broad swath of the public will be affected by (even harmed by) climate
change, and well-tailored punishment for oil companies would reflect an
“authoritative statement|] of shared values.”167

In that sense, shame is not just punitive. Prosecution “can encourage
prosocial public norms.”168 Even unsuccessful prosecution could achieve that aim
by educating the public about what companies knew, when they knew it, and how
their practices relate to climate harms.169

An example of how this dynamic plays out for higher-income and higher-
status defendants can be found in the context of Securities and Exchange
Commission enforcement. Empirical studies of the SEC’s insider-trading cases
show a deterrent effect from enforcement.1’0 SEC enforcement does not threaten
prison time, but its new program focuses on how the mix of stigma, shock, and

163 Daniel S. Nagin, Deterrent Effects of the Certainty and Severity of Punishment, in DETERRENCE,
CHOICE, AND CRIME, Vol. 23 at 157 (2018).

164V, S, Khanna, Corporate Criminal Liability: What Purpose Does it Serve?, 109 HARV. L. REV. 1477
(1996).

165 Fisse, supra note 162 at 1153; see also John M. Ivancevich et al., Formally shaming white-collar
criminals, 51 BUS. HORIZONS 401 (2008); Dan M. Kahan, Shaming White Collar Offenders, 12 FED.
SENT. REP. 51, 52 (1999).

166 Kahan, supra note 172, at 53.

167 [d. at 55.

168 Arkush & Braman, supra note 1, at 113.

169 Dorothy Thornton et al., General Deterrence and Corporate Environmental Behavior, 27 L. &
PoL’y 262 (2005).

170 Diane Del Guercio, The Deterrent Effect of the Securities and Exchange Commission’s Enforcement
Intensity on Illegal Insider Trading: Evidence from Run-up before News Events, 60 J. OF L. & ECON.
269 (May 2017); see also Au, Shiu-Yik, The Effectiveness of SEC Enforcement in Deterring Financial
Misconduct (Oct. 2, 2017), available at https://ssrn.com/abstract=3043955 or
http://dx.doi.org/10.2139/ssrn.3043955.
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status degradation work to enhance deterrent effects.1”! Such studies suggest that
criminal cases threatening prison time would prove even more deterrent.172

Related to stigma, the public shock of a homicide prosecution may also
generate general deterrence. Although general deterrence is often seen as less
effective than specific deterrence, public awareness of this new form of prosecution
would likely matter. Research shows that general deterrence suffers where
companies have limited awareness of prosecutions against their peers.173 But
surely all big oil companies would know if one or more of them were prosecuted for
homicide.

The incapacitation effect of prison (or related corporate sanction) would
matter too.17* It would be rare to find a single executive whose imprisonment could
change a fossil fuel company into a green energy one, but incapacitating the
business itself would at least have the short-term benefit of reducing that
company’s carbon output and scaring other companies into thinking they might be
next.l” Firms fearing facility closure are most likely to change their behavior.176

Incapacitating a relatively small group of people in Indiana led to a major
decrease in pharmacy robberies. Similarly, incapacitating a few fossil fuel
companies (or even threatening to do so) would likely have an effect on carbon
emissions.

As a final note, homicide statutes are in many ways simpler than the statutes
underpinning DOJ and EPA enforcement, and such prosecutions could be more of a
blunt instrument than a case borne of long-term regulatory monitoring. The
effectiveness of this criminal approach would also be easy to track and study
because of its newness.

The mix of considerations at play suggests that a potential homicide
prosecution of companies and their executives could meaningfully deter future
violations and thus reduce emissions—the exact aims of EPA’s climate gegulations.
New forms of enforcement with stiffer penalties, like the response to the Indiana
robbery spree, can move the needle. And well-heeled, reputation-concerned

171 Mark Olsen, ‘Deterrence’is the SEC’s New Buzzword (Dec. 1, 2022),
https://www.intelligize.com/deterrence-is-the-secs-new-buzzword/; see Andres Castillo, [S/tructured
to [E]nsure [Clompliance: The SEC’s New Philosophy on Deterrence (Apr. 24, 2023),
https://www.law.umaryland.edu/content/articles/name-659575-en.html.

172 Del Guercio, supra note 170, at ____; see also Int’l Org. of Securities Comm’ns, Credible Deterrence
In The Enforcement Of Securities Regulation (October 2023),
https://'www.iosco.org/library/pubdocs/pdf/IOSCOPD758.pdf.

173 Id. at 275.

174 Quayle & Koukopoulos, supra note __, at 350.

175 Thornton at al, supra note 169, at 278.

176 Jd.
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executives may feel deterrent effects more than a wide range of defendants in other
areas of criminal law. Certainly, we should not continue to give fossil fuel
companies get-out-of-jail-(or-other-serious-punishment)-free cards.

*kk

The past few years saw the enactment of historic climate spending and the
promulgation of forceful carbon-reducing regulations. The Supreme Court’s recent
term took the wind from those sails.

Again and again, scientists and intergovernmental agencies warn that “time
1s running out.”1?7 Finding legislative, diplomatic, and regulatory answers will take
even longer under the new regulatory paradigm.

Now is the time for creative solutions. Prosecuting oil and gas companies for
homicide—as long as the facts and law support the charges—may be the most
achievable, most effective option on the table.

177 United Nations, IPCC: We can act on climate change but time is running out,
https://www.un.org/en/climate-action/ipcc-report-2021.
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