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For half a century, federal courts have stood at the center of welfare rights 

enforcement. That era is ending. The One Big Beautiful Bill Act’s historic cuts to 

Medicaid and SNAP will generate an avalanche of benefit terminations, work 

requirement sanctions, and overpayment actions from state agencies. And with a 

federal judiciary increasingly hostile to the private enforcement of public law, state 

courts will become not just a concurrent forum for welfare litigation, but an 

increasingly important one. Understanding how state courts have handled welfare 

litigation over the past three decades, then, is essential to anticipating what comes 

next. 

This Article is the first to offer a typology of state court review of welfare 

administration across the United States over the last thirty years. Cases decided 

since the 1996 Welfare Reform Act reveal three distinct categories of state court 

welfare litigation—challenges to agency decisions brought by claimants, 

overpayment actions brought by states, and reimbursement disputes brought by 

providers. Each of these three types of cases follow different doctrinal patterns and 

raise distinct access-to-justice concerns. The resulting picture challenges scholarly 

understandings of the federal courts as the premier fora for civil rights, and state 

courts as mere sites of routinized dispute processing. State courts regularly 

adjudicate public-benefit controversies, often involving unrepresented claimants, 

and have developed distinctive approaches to reviewing agency action. 

 
 *  Professor of Law & Ralph F. Fuchs Faculty Fellow, Indiana University Maurer 

School of Law. I am grateful to DePaul College of Law for allowing me to present an earlier 

draft as their 2024-2025 Clifford Scholar-in-Residence. I thank Helen Hershkoff for 

responding to my Clifford Scholar Lecture and continuing to provide such detailed and 

incisive feedback on this project (and others) since. I also presented earlier drafts at the 2024 

State Court Roundtable, hosted by Northwestern University and the University of Wisconsin, 

where Zachary Clopton gave me excellent feedback, as well as at the 2025 Civil Procedure 

Workshop, where Pamela Bookman, Kellen Funk, and Colleen Shanahan helped me sharpen 

my arguments, as did Nick Almendares here at Maurer, and the 2026 State Court Roundtable 

at the University of Pennsylvania Carey Law School, where I received further feedback from 

Delaram Takyar, Colleen Shanahan (again), and Justin Weinstein-Tull. Finally, I am grateful 

to my research assistants, Isabelle Daellenbach, Lauren Ehrlich, Nicole Makaras, Lauren 

Spratt, and Zachary Wakefield, for their hard work on such a cumbersome project. 



2 ARIZONA LAW REVIEW [VOL. 68:1 

Beyond doctrine, this Article considers what it would take for state courts to become 

meaningful sites for anti-poverty advocacy. State courts, unbound by much of 

federal doctrine and empowered by distinctive constitutional traditions, could 

become crucial fora to vindicate claims of social citizenship. This Article points the 

way with reforms tailored to each category of litigation, from expanded legal 

representation in eligibility disputes to heightened scrutiny of overpayment 

procedures to intervention rights for claimants in provider litigation. Realizing this 

potential, however, requires more than doctrinal reform. It demands investment in 

legal representation and organizational infrastructure capable of transforming 

individual grievances into systemic and affirmative litigation challenges and 

advocacy strategies. The welfare rights tradition need not end, but it may need to 

find a new home. 
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INTRODUCTION 

Last year, President Trump signed the One Big Beautiful Bill Act 

(“OBBBA”) into law, enacting the largest cuts Congress has made to anti-poverty 

programs since the Welfare Reform Act of 1996. OBBBA mandates work 

requirements for many Medicaid recipients, imposes more frequent 

redeterminations for Medicaid recipients, and expands work requirements and time 

limits in the Supplemental Nutrition Assistance Program (“SNAP”).1 Perhaps most 

 
 1. One Big Beautiful Bill Act of 2025, Pub. L. No. 119-21, § 10102, 139 Stat. 

72, 81 (2025) [hereinafter OBBBA] (altering SNAP eligibility rules so more Americans 
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significantly, OBBBA alters the fiscal structure of both Medicaid and SNAP in 

fundamental ways, which will, in turn, put increasing budgetary pressures on state 

governments.2 The Congressional Budget Office projects that 5.3 million people 

will lose health coverage by 2034, and that during the same period, roughly 2.4 

million fewer people will receive SNAP in an average month.3 But these federal cuts 

will be implemented not by the federal government but rather by state agencies. For 

millions of Americans who rely on Medicaid to see a doctor or SNAP to feed their 

children, these policy changes will manifest not as revisions to the United States 

Code but as decisions by state welfare agencies: a denied application, a failed 

recertification, or an overpayment action. Within a year of OBBBA’s enactment, 

Arizona’s SNAP caseload fell by 47%, leaving X,000 low-income Americans 

without food assistance.4 Preliminary research suggests that many of the Arizonans 

who lost SNAP benefits were because of procedural denials.5 In other words, they 

are legally entitled to the benefits, they simply missed an appointment or a form. 

Where will low-income people turn to contest these determinations? For 

fifty years, the conventional answer has been federal court. That assumption rests 

on foundations laid in the welfare rights litigation of the 1960s and 1970s that 

resulted in decisions like King v. Smith and Goldberg v. Kelly.6 This structure of 

private enforcement of statutory entitlements proved relatively effective and stable 

for both Medicaid and SNAP through the first Trump Administration,7but the 

federal judiciary has since transformed. President Trump’s 234 first-term judicial 

appointments—including three Supreme Court justices and, perhaps most 

importantly, 54 federal circuit judges—represent what former White House Counsel 

Donald McGahn called the most effective strategy for dismantling “the ever-

expanding regulatory state.”8 That record of judicial appointments has also 

dramatically impact litigation involving the welfare state. 

 
qualify as Able-Bodied Adults Without Dependents (ABAWDs) and therefore subject to a 

time limit); § 10108 (reducing alien SNAP eligibility); § 71107 (increasing the frequency of 

Medicaid eligibility redeterminations); § 71109 (reducing alien Medicaid eligibility). 

 2. Id. § 10105 (altering matching funds for SNAP); § 10106 (reducing 

administrative cost sharing from the federal government so states must contribute more to run 

SNAP); § 71114 (reducing Federal Medical Assistance Percentage (FMAP) for Medicaid 

expansion population). 

 3. See Changes to Medicaid, the ACA, and Other Key Provisions of the One Big 

Beautiful Bill Act, AM. MED. ASSOC. (Apr. 1, 2026), https://www.ama-assn.org/health-care-

advocacy/federal-advocacy/changes-medicaid-aca-and-other-key-provisions-one-big; CONG. 

BUDGET OFF., ESTIMATED EFFECTS OF PUBLIC LAW 119-21 ON PARTICIPATION AND BENEFITS 

UNDER THE SUPPLEMENTAL NUTRITION ASSISTANCE PROGRAM 1–2 (2025), 

https://www.cbo.gov/system/files/2025-08/61367-SNAP.pdf. 
4  N.Y. Times. 
5 CBPP. 
 6. King v. Smith, 392 U.S. 309, 316 (1968); Goldberg v. Kelly, 397 U.S. 254, 

261 (1970); see generally MARTHA DAVIS, BRUTAL NEED: LAWYERS AND THE WELFARE 

RIGHTS MOVEMENT, 1960-1973 (1993) (analyzing the the federal litigation strategy). 

 7. See Andrew Hammond, Litigating Welfare Rights: Medicaid, SNAP, and the 

Legacy of the New Property, 115 NW. U.L. REV. 361, 390 (2020). 

 8. Donald McGahn, Keynote Address at the Federalist Society 2017 National 

Lawyers Convention (Nov. 17, 2017), https://www.c-span.org/program/public-affairs-
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This Article argues that OBBBA’s enactment and the federal judiciary’s 

composition should cause scholars and advocates to look afresh at another crucial 

institutional actor: namely, state courts. To be clear, state courts have been 

adjudicating welfare disputes all along. After all, these federal programs are made 

manifest by state agencies making millions of individualized eligibility 

determinations. However, these state-court cases rarely make headlines. The 

claimants are overwhelmingly pro se. The legal issues, such as a dispute over 

household composition or an allegedly fraudulent overpayment, might strike some 

judges as mundane. But collectively, they shape what social citizenship means in 

practice. By social citizenship, I mean the extent to which an individual’s 

membership in a polity includes protection from the social and economic 

vulnerability that accompanies the common crises of modern life, such as 

unemployment, sickness, and old age. This Article provides the first comprehensive 

analysis of this overlooked body of law9. 

Reviewing cases since the 1996 Welfare Reform Act, this Article identifies 

three categories of state-court welfare litigation: (1) challenges to agency decisions 

brought by claimants, (2) overpayment actions brought by states, and (3) 

reimbursement disputes brought by providers. Each presents distinct doctrinal 

patterns and access-to-justice concerns. The typology reveals structural features 

invisible in case-by-case adjudication, including the dominance of pro se claimants, 

the asymmetry of overpayment litigation, and the outsized role of providers in 

shaping state administrative law. 

The time is ripe for this reassessment of state-court welfare litigation. The 

OBBBA’s cost-shifting will intensify pressure on state agencies to reduce Medicaid 

and SNAP rolls. This pressure will, in turn, spawn hundreds of thousands of 

eligibility disputes, terminations, and work requirement sanctions that will flow 

from state agencies into state courts.10 Whether state judicial review serves as a 

meaningful check on welfare administration or merely rubberstamps agency 

 
event/2017-national-lawyers-convention-white-house-counsel-mcgahn/491783. Cf. K. 

Sabeel Rahman, Towards A Reconstructive Politics, 88 L. & CONTEMP. PROBS. 117, 127 

(2025) (suggesting that “the rightward turn of the judiciary predates even the first Trump 

Administration”). 
9 T.H. MARSHALL, CITIZENSHIP AND SOCIAL CLASS, AND OTHER ESSAYS 10–11 
(1950) (arguing that the rights of social citizenship “range from the right to a 
modicum of economic welfare and security to the right to share to the full in the 
social heritage and to live the life of a civilised being according to the standards 
prevailing in the society”); Keith G. Banting, Social Citizenship and Federalism: Is a 
Federal Welfare State a Contradiction in Terms?, in TERRITORY, DEMOCRACY, 
AND JUSTICE: REGIONALISM AND FEDERALISM IN WESTERN DEMOCRACIES 44, 45 
(Scott L. Greer ed., 2006) (describing the concept of social citizenship as “most 
clearly articulated by the British sociologist T.H. Marshall”); see also Hammond, 
Territorial Exceptionalism, at 1645 (using that definition and discussing Marshall’s 
influence). 
 10. Compare Samuel Bagenstos, COVID and the Great Retrenchment, 63 HOU. L. 

REV. 791 (2026) with Andrew Hammond, Reconsidering Expansion and Retrenchment in the 

American Welfare State, 63 HOU. L. REV. 835 (2026). 
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adjudications will impact the lived experience of social citizenship for millions of 

Americans. 

None of this should be surprising given the extent of persistent poverty in 

the U.S. and the realities of state budgets. Roughly 38 million people live at or below 

the federal poverty level, defined as income at less than $25,000 a year for a family 

of three.11 Nearly 90 million Americans live at or under 200% of the federal poverty 

level, less than $50,000 a year for a family of three.12 As a result, much of state 

government is wrapped up in welfare administration. Even before President Trump 

signed OBBBA into law, states spent more of their own revenue on Medicaid than 

anything else except public schools.13 Despite significant federal funding, more than 

a quarter of states’ budgets goes to financing Medicaid.14 Medicaid has become a 

major issue in gubernatorial and state legislative elections, as well as the subject of 

ballot initiatives.15  

Covering roughly 80 million Americans, Medicaid is the largest welfare 

program in the United States.16 SNAP is the second. 41 million Americans receivee 

food assistance through SNAP, as many as one in five residents in some states.17 For 

decades, states have only paid part of the administrative costs of SNAP and none of 

the substantive benefits, but OBBBA changed that. The new legislation creates, for 

 
 11. See EMILY A. SHRIDER & JOHN CREAMER, U.S. CENSUS BUREAU, POVERTY IN 

THE UNITED STATES: 2022 (2023), 

https://www.census.gov/content/dam/Census/library/publications/2023/demo/p60-280.pdf; 

see id. at 18, fig. 3. See also Kyle Swenson & Amy Goldstein, U.S. Poverty Spiked in 2022, 

Reversing Gains, Census Bureau Data Shows, WASH. POST. (Sep. 12, 2023), 

https://www.washingtonpost.com/dc-md-va/2023/09/12/us-poverty-rate-census-uninsured-

2022/. 

 12. See Distribution of the Total Population by Federal Poverty Level (Above and 

Below 200% FPL)  ̧ KAISER FAM. FOUND., https://www.kff.org/other/state-

indicator/population-up-to-200-

fpl/?currentTimeframe=0&sortModel=%7B%22colId%22:%22Location%22,%22sort%22:

%22asc%22%7D (last visited Apr. 14, 2026); 2023 POVERTY GUIDELINES: 48 CONTIGUOUS 

STATES (ALL STATES EXCEPT ALASKA AND HAWAII), U.S. DEP’T HEALTH & HUM. SERVICES 

(2022), 

https://aspe.hhs.gov/sites/default/files/documents/1c92a9207f3ed5915ca020d58fe77696/det

ailed-guidelines-2023.pdf; Rachel Wolfe, The Calls for Help Coming From Above the 

Poverty Line, WALL ST. J. (Apr. 5, 2024), https://www.wsj.com/lifestyle/poverty-america-

low-income-emergency-services-d309a7a6. 

 13. See Medicaid’s Share of State Budgets, MEDICAID & CHIP PAYMENT & 

ACCESS COMM’N (Mar. 3, 2020), https://www.macpac.gov/subtopic/medicaids-share-of-

state-budgets/. 

 14. See id. 

 15. See infra Section II.A. 

 16. See Anna Wilde Mathews & Paul Overberg, Medicaid Insures Millions of 

Americans. How the Health Program Works, in Charts, WALL ST. J. (Mar. 24, 2025, at 05:30 

ET), https://www.wsj.com/politics/policy/medicaid-cuts-health-insurance-in-charts-

56962433. 

 17. Drew DeSilver, What the Data says About Food Stamps in the U.S., PEW RSCH. 

CTR. (Nov. 2025) https://www.pewresearch.org/short-reads/2025/11/14/what-the-data-says-

about-food-stamps-in-the-us/. 
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the first time, a state cost-sharing requirement.18 In addition to these two massive 

programs, states finance and administer several other welfare programs, including 

LIHEAP (home energy assistance), TANF (cash assistance), and WIC (assistance 

for families with infants and young children).19 Administering welfare programs 

remains one of the core functions of state government in the United States. 

State welfare administration is not just a matter of budgets and governance. 

It’s also subject to judicial review. State governments must defend their 

administration of these programs in federal and state court. In past work, I have 

challenged the conventional wisdom that procedural protections enforced by courts 

undermine the substantive liberality of public benefits.20 As I have shown, legal aid 

lawyers have sued federal and state agencies using procedural guarantees, albeit 

grounded in statutes and regulations rather than the U.S. Constitution, to delay and 

defeat programmatic retrenchment.21 But in that earlier work, I paid insufficient 

attention to state welfare litigation. That myopia has not just characterized my work. 

When other legal academics have turned to judicial review of state welfare 

administration, they have also focused on how federal courts conduct that review.22 

This Article redresses that scholarly neglect by foregrounding state judicial 

review of welfare administration. It does so by analyzing published or otherwise 

accessible state court judicial decisions regarding the aforementioned programs 

since Congress passed and President Clinton signed the Welfare Reform Act of 

1996, officially known as the Personal Responsibility and Work Opportunity 

Reconciliation Act (“PRWORA”).23 This Article attends to questions of how state 

 
 

 19. See infra Section II.B. 

 20. See Hammond, Litigating Welfare Rights, supra note 6, at 426–33. 

 21. See id. at 387–96. 

 22. See, e.g., R. SHEP MELNICK, BETWEEN THE LINES: INTERPRETING WELFARE 

RIGHTS (1994); DAVIS, supra note 5; John Kelly & David Rothenberg, Federal Jurisdiction 

Over Federal Welfare Claims, 60 CORN. L. REV. 800 (1975) (arguing that “there is no 

important state interest served by allowing state courts to resolve these matters; federal 

questions predominate in all federal welfare litigation”); Robert Cover, Federal Judicial 

Review of State Welfare Practices, 67 COLUM. L. REV. 84, 95 (1967) (admitting that while 

“[s]ome of the needs for judicial review may be fulfilled by proceedings in state 

court . . . welfare claimants are nevertheless likely to prefer resolution of important 

constitutional and statutory issues by the federal judiciary”). Helen Hershkoff’s work is a 

notable exception, but she has focused more on how state courts adjudicate constitutional 

questions as opposed to the related, but distinct question that motivates this paper—namely, 

how state courts review state agency action. See, e.g., Helen Hershkoff & Stephen Loffredo, 

State Courts and Constitutional Socio-Economic Rights: Exploring the Underutilization 

Thesis, 115 PENN ST. L. REV. 923 (2011); Helen Hershkoff, Just Words: Common Law and 

the Enforcement of State Constitutional Social and Economic Rights, 62 STAN. L. REV. 1521 

(2010); Helen Hershkoff, State Courts and the ‘Passive Virtues’: Rethinking the Judicial 

Function, 114 HARV. L. REV. 1833 (2001); Helen Hershkoff, Positive Rights and State 

Constitutions: The Limits of Federal Rationality, 112 HARV. L. REV. 1131 (1999). But see 

Helen Hershkoff & Stephen Loffredo, Tough Times and Weak Review in ECONOMIC AND 

SOCIAL RIGHTS AFTER THE GLOBAL FINANCIAL CRISIS 234, 250–260 (Aoife Nolan et al. eds., 

2014) (discussing state stand-alone public benefits for immigrant households and ensuing 

litigation). 

 23. Pub. L. No. 104–193, 110 Stat. 2105 (1996). 
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courts interpret federal and state statutes and regulations, consider constitutional due 

process challenges, and review administrative adjudication. 

By typologizing these cases, this Article contributes to longstanding and 

newly pressing debates in two fields of study: civil procedure and administrative 

law. In civil procedure, scholars are turning to the study of state courts to answer 

fundamental questions about how civil litigation functions (or doesn’t) in the United 

States.24 In the field of administrative law, federal doctrine is undergoing change at 

a frenzied pace. The Supreme Court has discarded bedrock principlesof judicial 

deference to agency statutory and regulatory interpretation and the independence of 

agency heads and adjudicators, among others.25 Meanwhile, presidential 

administrations and Congress continue to contest the scope of regulatory authority.26 

As administrative law scholars wrestle with these frenetic federal developments, 

they could learn from the experience of state administration.27 

For both civil procedure and administrative law, welfare litigation is a 

promising area to study both federal and state law, perhaps uniquely so.28 The three 

most common types of state court cases—debt collection, landlord–tenant, and 

family law disputes—do not have ready analogs in federal court. Federal 

administrative law, in part because of preemption, is not always readily comparable 

to state administrative law. The quintessential federal regulations that consume 

administrative law scholars, such as rulemaking by environmental and financial 

regulators, do not have parallel, or similarly powerful, state efforts. And some of the 

principal areas of study in federal administrative adjudication, like those involving 

immigration and securities regulation, lack state-level equivalents.29 

Welfare administration, on the other hand, is the paradigmatic example of 

cooperative federalism. Federal and state government jointly finance and administer 

these programs. Legal aid lawyers often can challenge the same program in either 

court system. The modal type of federal administrative adjudication, Social Security 

disability claims, is within hailing distance of the programs analyzed in this paper. 

As a result, studying welfare litigation may help us answer perennial questions in 

both fields. By analyzing the role of state courts in welfare administration, this 

Article not only highlights how state courts impact a core function of state 

 
 24. See infra notes 33–35 and accompanying text. 

 25. See SEC v. Jarkesy, 603 U.S. 109, 136–37 (2024); Corner Post, Inc. v. Bd. of 

Governors of the Fed. Rsrv. Sys., 603 U.S. 799, 811–13 (2024); Loper Bright Enters. v. 

Raimondo, 603 U.S. 369, 412–13 (2024). 

 26. See Jim Tankersley, Biden Fires Trump Appointee as Head of Social Security 

Administration, N.Y. TIMES (July 9, 2021), 

https://www.nytimes.com/2021/07/09/business/biden-social-security-administration.html; 

see also Constitutionality of the Comm’r of Soc. Sec. Tenure Prot., 45 Op. O.L.C. (July 8, 

2021), https://www.justice.gov/olc/file/1410736/download. 

 27. See infra Section I.B. 

 28. By welfare litigation, I mean any lawsuit involving the administration of 

means-tested public benefit programs. 

 29. See, e.g., Jennifer M. Chacón, Immigration Federalism in the Weeds, 66 

UCLA L. REV. 1330, 1332 (2019) (discussing federal preemption in the immigration context); 

15 U.S.C. § 77r–1(a) (codifying federal preemption of state securities law). 
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government. It also deepens our understanding of both administrative law and civil 

procedure in the United States. 

Documenting what state courts have done, however, is not the same as 

asking what they could do—or whether lawyers and litigants should press them to 

do more. As this Article suggests, the empirical picture is mixed, but the current 

moment demands a normative reckoning. OBBBA’s unprecedented cost-shifting 

will pressure state agencies to restrict access to Medicaid and SNAP. State agencies 

processing Medicaid and SNAP claims will be under intense pressure to reduce rolls, 

pressure that will manifest in the countless bureaucratic decisions that state courts 

will be asked to review. Whether those courts provide meaningful review or merely 

ratify agency action will shape the lived experience of poverty for millions of 

Americans. With a reform agenda tied to the aforementioned typology, ththis Article 

proposes a coordinated model, including regional compacts and connections to 

grassroots groups, that might overcome the fragmentation currently limiting state-

by-state advocacy.30 

Social democracy—the commitment to ensuring that membership in a 

democratic society includes material security—requires more than legislation. It 

requires institutions capable of holding the administrative state accountable to its 

statutory commitments and capable of amplifying the voices of those the state is 

meant to serve. Federal courts once played this role, however imperfectly. This 

Article asks whether state courts might do so now. The question is not whether state 

courts can deliver social democracy through constitutional litigation, but whether 

state courts, through the quotidian work of reviewing agency adjudication and 

enforcing welfare entitlements, can function as one institutional site among many 

where the bounds of social citizenship are contested rather than simply administered. 

This Article proceeds in four parts. Part I situates welfare litigation within 

the scholarly landscapes of civil procedure and administrative law and introduces 

the concept of social citizenship that frames the normative analysis. Part II develops 

the aforementioned typology of state-court welfare litigation. Part III considers what 

role state courts could play in anti-poverty efforts by examining both OBBBA’s 

fiscal pressures and debates about countervailing power and courts. Part IV proposes 

reforms tailored to each category, including expanded representation for eligibility 

disputes, heightened scrutiny of overpayment procedures, and intervention rights in 

provider litigation. It concludes by assessing the organizational infrastructure 

necessary for coordinated advocacy. 

I. SITUATING WELFARE LITIGATION IN THE STUDY OF STATE 

COURTS 

It is common for legal academics to bemoan how uncommon state court 

scholarship is.31 However, in recent years, scholars in both civil procedure and 

administrative law have begun to take state courts seriously as objects of study in 

 
 30. See infra Part IV. 

 31. See, e.g., Daniel Wilf-Townsend, Assembly-Line Plaintiffs, 135 HARV. L. REV. 

1704, 1707 (2022) (“State courts remain chronically understudied.”); Zachary D. Clopton, 

Making State Civil Procedure, 104 CORN. L. REV. 1, 1 (2018) (suggesting that “state courts 

and state procedure are notably absent from the scholarly discourse”). 
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their own right. Civil procedure has seen a surge of work focused on state courts, 

while administrative law has only begun to turn in that direction—but the scale of 

doctrinal change at the federal level suggests that state administrative law will soon 

attract more sustained attention. This Part reviews those literatures as well as 

reintroduces the concept of social citizenship and shows how welfare litigation 

offers a particularly revealing case study for both those fields and that framework. 

A. The New State Courts Scholarship 

Civil procedure scholars routinely criticize their predecessors, their peers, 

and themselves for their reflexive focus on federal civil procedure at the expense of 

systematic study of state courts.32 When civil procedure scholars have studied state 

courts, they have often done so with an explicitly comparative focus—or at least 

motivated, in part, by what state courts can tell us about federal courts. 

Anna Carpenter, Alyx Mark, Colleen Shanahan, and Jessica Steinberg have 

written a series of articles showing proceduralists how to study state courts, courts 

that serve far more people in the United States than the much-studied federal system. 

Those scholars have argued that state courts’ paltry procedures and the prevalence 

of repeat plaintiffs suing one-shot, often uncounseled defendants should upend our 

understanding of civil adjudication in the United States.33 Carpenter, Mark, 

Shanahan, and Steinberg’s research has a welfare dimension, too. Their work 

demonstrates, in their words, how “state civil courts operate as the institutions of 

last resort—the democratic emergency room—for people’s social needs.”34 

Other scholars have developed this research further by looking at how state 

courts handle specific types of cases, especially landlord–tenant,35 debt collection,36 

and child support.37 These three modal types of civil proceedings in state courts 

 
 32. See, e.g., Anna E. Carpenter et al., Studying the “New” Civil Judges, 2018 

WIS. L. REV. 249, 251 (2018) (bemoaning the fact that “legal scholarship continues to focus 

almost exclusively on federal courts”). 

 33. Colleen F. Shanahan et al., The Institutional Mismatch of State Civil Courts, 

122 COLUM. L. REV. 1471, 1476 n.17 (2022); Anna E. Carpenter et al., Judges in Lawyerless 

Courts, 110 GEO. L. J. 509, 514 (2022); Carpenter et al., supra note 30, at 249 (noting that 

“staggeringly little legal scholarship focuses on state courts and judges”). 

 34. Jessica K. Steinberg et al., The Democratic (Il)legitimacy of Assembly-Line 

Litigation, 135 HARV. L. REV. F. 359, 362 (2022). 

 35. Kathryn Sabbeth and Nicole Summers have shown that, for millions of 

Americans, state courts are effectively eviction processors. See Nicole Summers, Eviction 

Court Displacement Rates, 117 NW. U.L. REV. 287, 288 (2022); see also Nicole Summers, 

Civil Probation, 75 STAN. L. REV. 847, 854 (2023); Kathryn Sabbeth, (Under)Enforcement 

of Poor Tenants’ Rights, 27 GEO. J. ON POVERTY L. & POL’Y 97, 135 (2019). 

 36. Daniel Wilf-Townsend has drawn attention to how state courts operate like 

debt collection agencies for a handful of corporations. See Wilf-Townsend, supra note 29, at 

1732 (showing that three companies brought nearly 300,000 lawsuits in a single year—

roughly equivalent to all federal civil cases combined in 2019). 

 37. Tonya Brito and others have pursued a parallel line of inquiry on child support 

enforcement. See Tonya Brito, Asymmetry of Representation in Poor People’s Courts, 92 

FORDHAM L. REV. 1264 (2024); Tonya Brito & Kathleen Wood, Litigating Precarity: Low-

Wage Workers and Child Support Enforcement, 101 N.C. L. REV. 1495 (2023); Tonya L. 

Brito, Producing Justice in Poor People’s Courts: Four Models of State Legal Actors, 24 

LEWIS & CLARK L. REV. 145, 162–72 (2020). 
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mainly involve poor people. Eviction, child support, and debt collection cases, by 

definition, deal with the ability of defendants to pay. This focus on the underlying 

poverty of the parties implicates the intersectionality of class with gender and race 

in the United States. It’s not surprising then that scholars have worked to highlight 

the gender and racial dimensions of these state court proceedings.38 In addition to 

this line of research, other proceduralists have looked at state courts to illuminate 

perennial questions about rulemaking, aggregate litigation, and private 

enforcement.39 All of this research breaks a path that other scholars can follow to 

rightsize our understanding of civil justice in the United States. 

As with any new line of scholarship, though, there are some shortcomings. 

First, this scholarship tends to obscure the extent to which federal courts are also 

poor people’s courts. Perhaps in its efforts to persuade others to abandon their habit 

of studying federal courts, this new state court scholarship tends to conflate federal 

litigation with complex civil litigation. But the modal cases in federal courts may 

involve people who are similarly situated to the many impoverished litigants in state 

court, including those bringing Section 1983 and employment discrimination claims 

and those seeking review of Social Security disability determinations. To be sure, 

these federal-question cases are few in number compared to the number of civil 

cases in state court, but that comparison should not obscure that these cases comprise 

a sizeable slice of the federal civil docket. The new state court scholarship risks 

missing vital work in the federal courts, and in turn diminishes the possibilities of 

thinking and learning across and among federal and state courts. In this regard, Pam 

Bookman and Colleen Shanahan’s recent intervention offers a helpful synthesis, 

arguing that instead of relying on the traditional dividing line of federal and state 

jurisdictions, we should analyze civil proceedings by distinguishing between 

lawyered versus lawyerless courts.40 

Second and relatedly, to the extent that the new state court scholarship is 

interested in state courts because of the volume of cases and the relative poverty of 

their litigants, that scholarship should not ignore the realities and possibilities of 

aggregation in both federal and state courts. If part of the challenge of civil justice 

is designing a process that does not advantage repeat players versus one-shot 

litigants, aggregation offers a chance for the “have nots” to band together against a 

“have” in an adversarial proceeding. As with willfully deemphasizing federal courts, 

this new state court scholarship overlooks aggregate litigation to its detriment.41 

 
 38. See Kathryn Sabbeth, Housing Defense as the New Gideon, 41 HARV. J.L. & 

GENDER 55, 95–96 (2018); see also Kathryn Sabbeth & Jessica Steinberg, The Gender of 

Gideon, 69 UCLA L. REV. 1130, 1167 (2023); Tonya Brito et al., Racial Capitalism in the 

Civil Courts, 122 COLUM. L. REV. 1243 (2022). 

 39. See Diego A. Zambrano et al., Private Enforcement in the States, 172 U. PA. 

L. REV. 61 (2023); Diego A. Zambrano, Federal Expansion and the Decay of State Courts, 

86 U. CHI. L. REV. 2101 (2019); Zachary D. Clopton, Procedural Retrenchment and the 

States, 106 CAL. L. REV. 411 (2018); Clopton, supra note 29, at 1. 

 40. Pamela Bookman & Colleen F. Shanahan, A Tale of Two Civil Procedures, 

122 COLUM. L. REV. 1183, 1186–88 (2022). 

 41. Zach Clopton and Teddy Rave’s work on state MDLs offers a kind of template 

for state civil procedure scholarship that takes seriously aggregate procedures. See Zachary 

D. Clopton & Theodore Rave, MDL in the States, 115 NW. U.L. REV. 1649 (2021). Compare 
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Third, this scholarship tends to discount the extent to which state courts are 

also sites of affirmative litigation. The scholarship tends to skip over the question of 

whether state courts are suitable fora for plaintiffs to sue government agencies. In a 

way, that discounting of affirmative litigation derives from the ways in which this 

new and vital state court scholarship challenges the field to reconsider what cases 

count in civil procedure.42 This new scholarship relies on data about caseloads, 

especially in the state courts of first instance. If the scholarly focus is on the most 

common cases in state court, then the occasional instance of affirmative litigation is 

of less interest. But we should not ignore those infrequent cases if we want a 

comprehensive understanding of state courts—especially when some of those cases, 

in turn, impact hundreds of thousands of people in a given state. Proceduralists 

studying state courts need to attend to the work of constitutional and administrative 

law scholars about state courts. Specifically, the procedural scholarship on state 

courts should grapple with how state courts adjudicate disputes about whether state 

constitutions protect, say, abortions or the environment or the constitutionality of a 

state ballot initiative to expand Medicaid.43 

For most low-income people, state courts are not sites of affirmative 

litigation—aggregated or otherwise. But even if state courts are primarily sites of 

assembly-line litigation—mass processing on behalf of corporations and 

landlords—are they still performing a function often associated with federal courts: 

namely, judicial review of agency action? That question motivates this Article. Yet, 

this Article cannot answer that question without some knowledge of state 

administrative law. The next Section provides that foundation. 

B. Studying State Administrative Law Amid Change at the Federal Level 

The study of state administrative law may appear more moribund than the 

concomitant work in civil procedure. Unlike the field of civil procedure, there is not 

a parallel effort among administrative law scholars to better integrate state agencies 

into the field of study.44 Both the research and teaching of administrative law at 

American law schools focuses on the federal law of the administrative state.45 

However over the last thirty years, a handful of administrative law scholars 

have put state administrative law developments in conversation with the federal 

 
Elizabeth Chamblee Burch & Margaret S. Williams, Repeat Players in Multidistrict 

Litigation: The Social Network, 102 CORN. L. REV. 1445, 1458–63 (2017), with Andrew Bradt 

& D. Theodore Rave, It’s Good to Have the ‘Haves’ on Your Side: A Defense of Repeat 

Players in Multidistrict Litigation, 108 GEO. L.J. 73 (2019). 

 42. See generally James E. Pfander, The Past and Future of Procedure 

Scholarship, 169 U. PA. L. REV. 2551 (2021) (discussing the increasing prevalence of 

empirical scholarship in the study of civil procedure). 

 43. See infra Section II.A. 

 44. See, e.g., Miriam Seifter, Gubernatorial Administration, 131 HARV. L. REV. 

483, 542 (2017) (noting that “[t]he legal literature pays very limited attention to state 

administrative law and institutional design”). 

 45. See Arthur Earl Bonfield, State Law in the Teaching of Administrative Law: A 

Critical Analysis of the Status Quo, 61 TEX. L. REV. 95, 95 (1982) (discussing how traditional 

administrative law teaching treats state law “as if it were unimportant, redundant, irrelevant, 

or uninformative”). 
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regime.46 And some made a similar move using administrative law at the municipal 

level to challenge the field’s long-held and federally informed assumptions.47 Yet 

this work is the exception, not the norm, of American administrative law 

scholarship. To the extent that the conventional scholarly wisdom of administrative 

law incorporates state learning at all, it is a one way street from the federal 

experience to state emulation.48 The evidence for this one-way influence is that the 

National Conference of Commissioners on Uniform State Laws published a Model 

State Administrative Procedure Act (MSAPA) the same year the federal 

Administrative Procedure Act (APA) was adopted, 1946.49 

Yet while there has not been as much written recently on state agencies, 

the pace and extent of change in federal administrative law compared to state courts 

gives scholars more reasons to examine state practice and institutional design. First, 

the Supreme Court is in the midst of reworking judicial review of agency statutory 

interpretation. Recently, the Supreme Court overruled Chevron and in doing so, 

abandoned the 40-year precedent of deferring to an agency’s reasonable 

interpretation of an ambiguous provision of its substantive statute.50 Second, in the 

last few terms, the Supreme Court has constructed a major-question doctrine to 

invalidate agency action that, according to the Court, exceeded the agency’s 

statutory mandate.51 As a result, there will be opportunities for scholars to consider 

 
 46. Jim Rossi, Overcoming Parochialism: State Administrative Procedure and 

Institutional Design, 53 ADMIN. L. REV. 551, 551–53 (2001); see also Derek Clinger & 

Miriam Seifter, Unpacking State Legislative Vetoes, 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4617272 (last updated Dec. 20, 2024); 

Miriam Seifter, Further from the People? The Puzzle of State Administration, 93 N.Y.U. L. 

REV. 107 (2018); Miriam Seifter, Gubernatorial Administration, 131 HARV. L. REV. 483, 542 

(2017). 

 47. See Maria Ponomarenko, Substance and Procedure in Local Administrative 

Law, 170 U. PA. L. REV. 1527 (2022); Maria Ponomarenko, Legislative Administration, 2021 

WIS. L. REV. 1232 (2021); see also Casey Adams, Home Rules: The Case for Local 

Administrative Procedure, 87 FORDHAM L. REV. 629 (2018); Nestor M. Davidson, Localist 

Administrative Law, 126 YALE L.J. 564 (2017). 

 48. See Arthur E. Bonfield, The Federal APA and State Administrative Law, 72 

VA. L. REV. 297, 302 (1986) (arguing that “‘the impact of the federal APA on the development 

of State administrative law has consisted primarily of indirect State borrowing from the 

federal act of certain general concepts rather than details”). See also Michael Asimow, The 

Influence of the Federal Administrative Procedure Act on California’s New Administrative 

Procedure Act, 32 TULSA L.J. 297 (1996). 

 49. REVISED MODEL STATE ADMIN. PROCEDURE ACT prefatory note at 1 (NAT’L 

CONFERENCE OF COMM’RS ON UNIF. STATE LAWS 2010), 

https://www.japc.state.fl.us/Documents/Publications/USAPA/MSAPA2010.pdf (suggesting 

that leading up to the federal APA’s enactment and the publication of the MSAPA in 1946 

“there was substantial communication between the drafters of the two acts”). That promotion 

of state APAs has continued with subsequent MSAPAs published in 1961, 1981, and, most 

recently, 2010. See id.; see also Rui J. P. de Figueiredo, Jr. & Richard G. Vanden Bergh, The 

Political Economy of State-Level Administrative Procedure Acts, 47 J.L. & ECON. 569 (2004). 

 50. See Loper Bright, 603 U.S. at 412–13. 

 51. See generally Biden v. Nebraska, 600 U.S. 477 (2023); West Virginia v. EPA, 

597 U.S. 697 (2022); National Federation of Independent Business v. OSHA, 595 U.S. 109 

(2022); Alabama Association of Realtors v. Dept. of Health and Human Services, 594 U.S. 

758 (2021). 
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whether state-court practice has anything to teach the federal courts in this brave 

new world of administrative law. One illustrative example of this kind of scholarship 

is the recent spate of articles discussing how the nondelegation doctrine operates in 

the states.52 To be sure, these changes in federal administrative law may influence 

further doctrinal changes in the states, as Evan Zoldan has recently argued with the 

major questions doctrine, but that example seems to only further underline the point 

that in a period of doctrinal change on deference doctrines, there could be a lot to 

learn in comparing federal and state administrative law.53 

The Supreme Court has also issued a series of decisions refashioning the 

constitutional limits on agency independence, especially in adjudication. The Court 

has thrown out Congress’s restrictions on presidential appointment and removal 

powers for agency heads and adjudicators alike.54 Those decisions emboldened 

President Biden to fire the Social Security Commissioner in clear violation of the 

Social Security Act.55 This past term, the Supreme Court held in SEC v. Jarkesy that 

that agency’s enforcement proceeding violated the Seventh Amendment.56 Thus, 

challenges to federal agency adjudication will continue. State experience may prove 

instructive for what happens next.57 The ABA recently endorsed a proposal for 

Congress to create a centralized panel of federal agency adjudication.58 This 

centralized panel structure may cure federal agency adjudication of some of the 

earlier appointment and removal problems, but there is little precedent for this kind 

of institutional design at the federal level. However, roughly half of the states 

 
 52. See Daniel E. Walters & Elliott Ash, If We Build It, Will They Legislate?, 108 

CORN. L. REV. 401 (2023); Daniel E. Walters, Decoding Nondelegation after Gundy: What 

the Experience in State Courts Tells Us about What to Expect When We’re Expecting, 71 

EMORY L.J. 417 (2022); Benjamin Silver, Nondelegation in the States, 75 VAND. L. REV. 

1211, 1214 (2022) (arguing that “the Supreme Court can look to a large body of nondelegation 

law to help it fashion a new doctrine—that of the states”). 

 53. Evan C. Zoldan, The Major Questions Doctrine in the States, 101 WASH. U.L. 

REV. 359, 361 (2023) (claiming that “migration of the major questions doctrine from the 

federal courts to state courts is arguably even more momentous than West Virginia and 

Nebraska themselves”). 

 54. See generally Collins v. Yellen, 594 U.S. 220 (2021); Seila Law LLC v. 

Consumer Fin. Prot. Bureau, 591 U.S. 197 (2020); Lucia v. SEC, 585 U.S. 237 (2018); Free 

Enter. Fund v. Public Co. Acct. Oversight Bd., 561 U.S. 477 (2010). 

 55. See Jim Tankersley, Biden Fires Trump Appointee as Head of Social Security 

Administration, N.Y. TIMES (July 9, 2021), 

https://www.nytimes.com/2021/07/09/business/biden-social-security-administration.html; 

see also Constitutionality of the Comm’r of Soc. Sec. Tenure Prot., 45 Op. O.L.C. __ (July 8, 

2021). 

 56. 603 U.S. 109, 141 (2024). 

 

 58. Am. Bar Ass’n, House of Delegates Resolution 200 (Aug. 2022), 

https://www.americanbar.org/content/dam/aba/directories/policy/annual-2022/200-annual-

2022.pdf. See, e.g., Aaron Nielson, Christopher J. Walker & Melissa Wasserman, Saving 

Agency Adjudication, 103 TEX. L. REV. 1013 (2025) (discussing central panel debate); Ronald 

M. Levin, Notice & Comment, Doubts About a Federal Central Panel, YALE J. ON REGUL. 

(Feb. 17, 2022), https://www.yalejreg.com/nc/symposium-decisional-independence-04/ 

(critiquing the central panel proposal at the federal level). 

https://www.yalejreg.com/nc/symposium-decisional-independence-04/
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already have centralized benefit panels.59 That state experience could inform federal 

reform proposals for agency adjudication. 

Deference doctrines and agency adjudication are just two of the more 

pressing controversies in federal administrative law that would benefit from an 

inquiry into state practice and institutional design.60 Much of the state- 

administrative law research discussed above is explicitly comparative. Scholars 

research state law and institutional design to inform debates about federal 

administrative law.61 In a period of great doctrinal change, policymakers, judges, 

and lawyers will have more reasons to look to how state experience should inform 

debates at the federal level. These controversies may create new avenues for 

academic research and revive a focus on state administrative law. 

Recent work by Miriam Seifter offers the most sustained effort to theorize 

state administrative governance on its own terms rather than as a derivative of 

federal models. Across a series of articles, Seifter has shown how gubernatorial 

control,62 state legislative design,63 and variations in agency independence64 shape 

state public law, producing institutional arrangements that often diverge sharply 

from our federally inflected understanding of administrative law. Her work reframes 

state administration not as a shadow system but as a distinct site of democratic 

accountability, constitutional structure, and policy innovation.65 Less attention has 

been paid to how state courts operate in these public-law structures, including in 

reviewing state welfare administration. This Article builds on insights by Asimow, 

 
 59. See Malcolm C. Rich & Alison C. Goldstein, The Need for a Central Panel 

Approach to Administrative Adjudication: Pros, Cons, and Selected Practices, 39 J. NAT’L 

ASS’N ADMIN. L. JUD. (2019) (twenty-three state central panel directors). Since that article’s 

publication, other states have created central panels. See, e.g., Ind. Code §§ 4-15-10.5 et seq. 

(authorizing the creation of a new Office of Administrative Law Proceedings). 

 60. Another example is state reliance on the legislative veto. See Clinger & Seifter, 

supra note 44. While the Court in Chadha ruled the legislative veto was unconstitutional, the 

use of the Congressional Review Act and some proposed technical fixes, suggest there is 

room for state-informed reform of ex post legislative control of agency action. 

 61. See, e.g., Katherine Shaw, State Administrative Constitutionalism, 69 ARK. L. 

REV. 527, 528 (2016) (“While the existing ‘administrative constitutionalism’ literature 

focuses almost exclusively on federal agencies, this piece asks what we can learn from 

examining state agencies’ interactions with constitutional norms and principles.”); See also 

Jonathan Papik, Laboratories of Jurisprudence?: The Role of State Supreme Courts in a 

Federal System, 74 VAND. L. REV. EN BANC 271, 284 (2021) (suggesting that scholars should 

explore what we can learn from state judicial interpretation in administrative law cases); see 

also Roundtable on State Administrative Procedural Practices, ADMIN. CONF. U.S., 

https://www.acus.gov/projects/roundtable-state-administrative-procedural-practices. 

 62. Seifter, supra note 42, at 484. 

 63. Miriam Seifter, State Legislative Vetoes and State Constitutionalism, 99 

N.Y.U. L. REV. 2017 (2024); Miriam Seifter, Countermajoritarian Legislatures, 121 COLUM. 

L. REV. 1733 (2021). 

 64. Miriam Seifter, Understanding State Agency Independence, 117 MICH. L. 

REV. 1537 (2019); Miriam Seifter, Further from the People? The Puzzle of State 

Administration, 93 N.Y.U. L. REV. 107 (2018). 

 65. See Jessica Bulman-Pozen & Miriam Seifter, State Constitutional Rights and 

Democratic Proportionality, 123 COLUM. L. REV. 1855 (2023); Miriam Seifter, State 

Institutions and Democratic Opportunity, 72 DUKE L.J. 275 (2022). 
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Levin, Rossi, Seifter, and others by shifting the lens from institutional design to 

adjudicative practice, asking how state courts operationalize administrative law in 

the everyday governance of the welfare state. 

Together, these literatures suggest both the promise and the unfinished 

work of current scholarship on state public law. Civil procedure has illuminated the 

volume and poverty of state-court litigation but has under-theorized judicial review 

of governance. Administrative law has documented federal doctrinal upheaval but 

has neglected state adjudicative practice as a site of institutional innovation. 

C. Social Citizenship 

In addition to engaging with recent scholarship in civil procedure and 

administrative law, this Article draws on the concept of social citizenship to frame 

what’s at stake in welfare litigation in state court. The sociologist T.H. Marshall 

famously identified three dimensions of citizenship: civil, political, and social.66 

Civil citizenship encompasses the rights traditionally associated with individual 

freedom, such as liberty of the person, freedom of speech, the right to own property, 

and the right to justice. Political citizenship refers to the right to participate in the 

exercise of political power. Social citizenship, developed last in modern 

democracies, consists of “the whole range from the right to a modicum of economic 

welfare and security to the right to share to the full in the social heritage and to live 

the life of a civilised being according to the standards prevailing in the society.”67 

As I have written elsewhere, social citizenship refers to “the extent to which an 

individual’s membership in a polity includes protection from the social and 

economic vulnerability that accompanies the common crises of modern life, such as 

unemployment, sickness, and old age.”68 

The concept has deep roots in American legal thought. William Forbath 

has traced a “social citizenship tradition” in constitutional discourse stretching back 

to the Progressive Era—one “aimed against harsh class inequalities” and “centered 

on decent work and livelihoods, social provision, and a measure of economic 

independence and democracy.”69 Joanna Grossman and Vicki Schultz have engaged 

with social citizenship as it relates to women’s rights,70 and Dorothy Roberts has 

done so as it relates to Black women, especially in their access to welfare.71 For 

Samuel Bagenstos, social citizenship in the context of disability law “implies 

treatment by society—and not just by particular legal institutions—as a fully equal 

 
 66. T.H. Marshall, Citizenship and Social Class, in CLASS, CITIZENSHIP, AND 

SOCIAL DEVELOPMENT 65, 78 (1963). 

 67. Id. at 74. 

 68. Andrew Hammond, Territorial Exceptionalism and the American Welfare 

State, 119 MICH. L. REV. 1639, 1645 (2021). 

 69. William E. Forbath, Caste, Class, and Equal Citizenship, 98 MICH. L. REV. 1 

(1999); see also William E. Forbath, Constitutional Welfare Rights: A History, Critique and 

Reconstruction, 69 FORDHAM L. REV. 1821, 1827 (2001). 

 70. See, e.g., Joanna L. Grossman, Pregnancy, Work, and the Promise of Equal 

Citizenship, 98 GEO. L.J. 567, 589 (2010); Vicki Schultz, Life’s Work, 100 COLUM. L. REV. 

1881, 1888 (2000). 

 71. Dorothy E. Roberts, Welfare and the Problem of Black Citizenship, 105 YALE 

L.J. 1563, 1584–87 (1996). 
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member of the community.”72 And Martha McCluskey, while affirming “this 

movement back to substantive values as the ground of law and policy” has explored 

the extent to which social citizenship “risks solidifying the exclusionary boundaries 

of national citizenship that reflect some of history’s biggest moral failure[s].”73 This 

framing matters for welfare litigation because each case implicates not merely a 

benefit amount but a person’s standing as a member of the political community. 

When a state agency wrongly denies Medicaid coverage or terminates food 

assistance, it does more than impose material hardship—it signals that the claimant’s 

membership is contingent, provisional, and subject to the government’s caprice. 

State courts reviewing these determinations are thus adjudicating the boundaries of 

social citizenship.  

In sum, welfare litigation in state court—situated at the intersection of mass 

adjudication, cooperative federalism, and public administration—offers a uniquely 

revealing case study for both fields. It also is a site in which individuals can contest 

who is entitled to social citizenship in the United States. The next Part turns to that 

case study. 

II. WELFARE LITIGATION IN STATE COURTS: 1996 TO 2024 

Recently, proceduralists have explored how state courts challenge our 

understanding of civil adjudication, and administrative law scholars have focused 

on what new paradigms may be possible for federal administrative law in the face 

of sweeping doctrinal change. Yet little research has shown how these agencies and 

courts function in disputes that are readily comparable to those found in the federal 

system. Under what circumstances do state courts defer to an agency’s findings of 

fact or their interpretations of law? How do those courts interpret state constitutional 

due process? How do state courts weigh class certification and injunctive relief? 

Answering these questions and others could yield useful insights into the 

comparative capacity of federal and state courts as well as federal and state agencies. 

This Part identifies and illustrates welfare litigation in state courts as one way to 

offer some answers. 

A. Welfare Litigation in State Court as a Case Study 

This Article uses the term “welfare litigation” to describe any lawsuit that 

involves the administration of a means-tested public-benefit program. Welfare 

litigation is a promising area to study both civil procedure and administrative law in 

state courts because it involves programs that both the federal and state governments 

must finance and administer.74 Public interest and legal-aid lawyers often can 

challenge the same welfare program in either federal or state court. And the types of 

 
 72. Samuel R. Bagenstos, Disability, Universalism, Social Rights, and 

Citizenship, 39 CARDOZO L. REV. 413, 418 (2017). 

 73. See Martha T. McCluskey, Efficiency and Social Citizenship: Challenging the 

Neoliberal Attack on the Welfare State, 78 IND. L.J. 783, 796–97 (2003). I applied 

McCluskey’s insight to the context of social provision in the U.S. territories. See Hammond, 

supra note 66, at 1652. 

 74. See, e.g., Health & Hosp. Corp. of Marion Cnty. v. Talevski, 599 U.S. 166, 

182 (2023) (citing King v. Smith, 392 U.S. 309, 316 (1968)) (“As for enforcement, like other 

aspects of Medicaid, the [Federal Nursing Home Reform Act] anticipates ‘cooperative 

federalism’—i.e., federal and state actors working together—to carry out the statute’s aims.”). 
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questions likely to surface in state welfare litigation are similar to many of the 

common controversies in federal administrative adjudication, like Social Security 

disability claims and veterans’ benefits claims. State courts will be fora for welfare 

litigation for the foreseeable future for a few reasons. 

First, it is an enduring and open question whether state courts represent a 

suitable replacement for the federal courts in light of differences in judicial selection, 

caseload, and other factors.75 Traditionally, legal academics have thought not.76 

However, more attorneys and academics confronting rights retrenchment in the 

federal courts are considering whether state courts can serve as alternative fora.77 

Since the federal government cannot require that states expand a 

cooperative-federalism program, the political debate and subsequent litigation shifts 

to the states. After the Supreme Court held precisely that in NFIB v. Sebelius in 

2012, the question of whether to participate in the Medicaid expansion has 

dominated gubernatorial and state legislative elections, as well as spurred successful 

ballot initiatives and referenda in seven states.78 Some of these ballot initiatives 

 
 75. Compare Jane S. Schacter, Glimpses of Representation-Reinforcement in State 

Courts, 36 CONST. COMMENT. 349, 378 (2021) (identifying marriage equality, school funding, 

and fines and fees challenges where state courts “have provided some judicial remedy to a 

disadvantaged minority and have taken into account that disadvantage in doing so”), with 

Jonathan L. Marshfield, State Constitutional Rights, State Courts, and the Future of 

Substantive Due Process Protections, 76 SMU L. REV. 519, 522 (2023) (conceding those 

examples but arguing that while there are some “notable outliers . . . state courts have not 

built a robust body of independent rights jurisprudence”). 

 76. Compare Burt Neuborne, The Myth of Parity, 90 HARV. L. REV. 1105 (1977), 

with Michael E. Solimine & James L. Walker, Constitutional Litigation in Federal and State 

Courts: An Empirical Analysis of Judicial Parity, 10 HASTINGS CONST. L.Q. 213, 214 (1983) 

(“Our study indicates that state courts are no more ‘hostile’ to the vindication of federal rights 

than are their federal counterparts . . . .”) and William B. Rubenstein, The Myth of 

Superiority, 16 CONST. COMMENT. 599 (1999). See also Erwin Chemerinsky, Parity 

Reconsidered: Defining a Role for the Federal Judiciary, 36 UCLA L. REV. 233, 236 (1988) 

(“I fear that the debate over parity is permanently stalemated because parity is an empirical 

question—whether one court system is as good as another—for which there never can be any 

meaningful empirical measure.”). 

 77. See, e.g., Adam B. Sopko, Catalyzing Judicial Federalism, 109 VA. L. REV. 

ONLINE 144 (2023) (“In response to a U.S. Supreme Court that is retrenching many important 

civil rights, some advocates are turning to state courts and constitutions as alternative means 

of protection.”); Miriam Seifter, State Institutions and Democratic Opportunity, 72 DUKE L.J. 

275, 300 (2022) (discussing how “state courts will decide critically important disputes in the 

coming years regarding elections, public health, criminal justice, and much more”); Ziv 

Schwartz, Jurisdictionality and the States, 41 REV. LITIG. 301, 323 (2022) (concluding that 

“there is a growing recognition that state courts are important avenues for developing the law 

and may offer valuable insight into issues that federal courts adjudicate”). 

 78. See NFIB v. Sebelius, 567 U.S. 519, 585 (2012) (holding that the Affordable 

Care Act’s Medicaid expansion could only be optional to the states); see also Katie Cohen & 

Allison K. Hoffman, The Bounded Triumph of Health Care Ballot Initiatives, THE REG’Y 

REV. (Feb. 5, 2024), https://www.theregreview.org/2024/02/05/cohen-hoffman-the-bounded-

triumph-of-health-care-ballot-initiatives/ (discussing Medicaid expansion ballot initiatives 

that were successful in seven states). Congress has not been completely sidelined from 

Medicaid expansion. Under the American Rescue Plan Act, Congress gave states added fiscal 

incentives to expand Medicaid by covering an extra 5% of the costs of the program, on top of 
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have, in turn, led to lawsuits in state court over the legality of a popular mandate to 

expand Medicaid.79 While only one of the remaining non-expansion states permits 

popular referenda, the possibility of ballot initiatives on questions of social policy 

will continue to percolate in the states, which will, in turn, lead to more litigation in 

state court.80 

Second, even absent decisions of whether to participate in 

cooperative-federalism programs, states are free to create their own public-benefit 

programs. Indeed, for a century, states have financed General Assistance programs 

for low-income residents.81 While General Assistance programs reach far fewer 

households than SNAP or Medicaid, the administration of those programs are almost 

always challenged in state court.82 Furthermore, in the last 30years, state 

governments have created—and sometimes repealed—state stand-alone public-

benefit programs and tax credits. Initially, states created these new programs in 

response to the 1996 legislation, which rendered millions of immigrant families 

ineligible for federal assistance.83 Many states expanded cash, food, and medical 

 
the ninety percent the federal government covers eligible individuals in the ACA expansion 

population. See Pub. L. No. 117-2, § 9814, 135 Stat. 4, 216–217 (2021); see also ALISON 

MITCHELL ET AL., CONG. RES. SERV., R46777, AMERICAN RESCUE PLAN ACT OF 2021 (P.L. 

117-2), at 8 (2021) (discussing ARPA’s increased Medicaid funding). However, OBBBA’s 

cuts to Medicaid funding could reverse the secular trend of increased Medicaid funding. See 

OBBBA § 71114; see also Bagenstos, supra note 8 (predicting that OBBBA will wipe out 

the last fifteen years of coverage gains since the Affordable Care Act). 

 79. See, e.g., Doyle v. Tidball, 625 S.W.3d 459, 461 (Mo. 2021) (en banc); see 

also Miriam Seifter, State Institutions and Democratic Opportunity, 72 DUKE L.J. 275, 314–

15 (2022) (discussing Missouri’s Medicaid expansion). Sarah Kliff, Missouri’s Medicaid 

Expansion is on Again, N.Y. TIMES (July 30, 2021), 

https://www.nytimes.com/2021/07/23/upshot/missouris-medicaid-expansion-is-on-

again.html. 

 80. Cohen & Hoffman, supra note 76 (pointing out that only Florida remains since 

the Mississippi Supreme Court eliminated the state ballot initiative process in 2021); see also 

Butler v. Watson (In re Initiative Measure No. 65), 338 So. 3d 599 (Miss. 2021). 

 81. See generally HELEN HERSHKOFF & STEPHEN LOFFREDO, GETTING BY: 

ECONOMIC RIGHTS AND LEGAL PROTECTIONS FOR PEOPLE WITH LOW INCOME 66–68 (2020). 

 82. See, e.g., In re S.S., 2024 VT 87, ¶ 2 (Vt. Dec. 20, 2024) (affirming an appeal 

from the state’s Human Services Board regarding GA); Thompson v. Comm’r of Douglas 

Cnty. Hum. Servs., No. A23-1585, 2024 WL 3024764, at *4 (Minn. Ct. App. June 17, 2024) 

(similar); Coker v. City of Lewiston, 710 A.2d 909, 914 (Me. 1998). But see CAROLINE 

DANIELSON, CALIFORNIA’S CASH-BASED SAFETY NET 1–2 (2025) https://www.ppic.org/wp-

content/uploads/californias-cash-based-safety-net.pdf (estimating that General Assistance 

(GA) programs assist about 172,000 low-income individuals per month and that two-thirds 

of GA spending comes from Los Angeles County compared to 910,000 CalWorks recipients 

through the TANF block grant). 

 83. Phil Galewitz, More States Extend Health Coverage to Immigrants Even as 

Issue Inflames GOP, NPR (Dec. 29, 2023), https://www.npr.org/sections/health-

shots/2023/12/29/1221780712/more-states-extend-health-coverage-to-immigrants-even-as-

issue-inflames-gop; Claire Heyison & Shelby Gonzalez, CTR. ON BUDGET & POL’Y 

PRIORITIES, STATES ARE PROVIDING AFFORDABLE HEALTH COVERAGE TO PEOPLE BARRED 

FROM CERTAIN HEALTH PROGRAMS DUE TO IMMIGRATION STATUS 11 fig. 4 (2024), 

https://www.cbpp.org/sites/default/files/12-15-23health.pdf (detailing how 15 states and DC 
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assistance for immigrants through state look-alike programs, which have been 

subject to litigation in federal and state court.84 

Third, it appears that these programs will continue to be proposed, enacted, 

and then scrapped as state budgets and politics permit.85 OBBBA’s enactment will 

only increase that pressure. Of course, all of these state programs can be challenged 

in federal court provided the lawsuits allege violations of federal law, but the cases 

I have analyzed suggest that state-specific programs will be challenged most 

regularly in state court.86 In sum, the combination of the Supreme Court’s concerns 

about Spending Clause and coercion,87 its rights retrenchment,88 and congressional 

gridlock create conditions where state policymakers are incentivized to respond to 

issues like family economic security by creating new programs. And with that state 

legislation comes the possibility for further litigation, including in state court. 

B. A Typology of State Welfare Litigation 

With the context of state administration and welfare litigation in mind, the 

rest of this Part examines welfare litigation in state courts. I have attempted to 

compile all accessible decisional law from state courts involving the administration 

of means-tested public-benefit programs since the enactment of the 1996 Welfare 

Reform Act. These cases involve three federal means-tested programs: Medicaid, 

SNAP (food stamps), and TANF (cash assistance), along with the aforementioned 

state-specific programs like General Assistance, and stand-alone programs for 

immigrant households.89 Along with the federal Earned Income Tax Credit (EITC) 

and Supplemental Security Income (SSI), Medicaid and SNAP represent the largest 

means-tested programs (i.e., programs based on need) in the United States.90 This 

 
have created Medicaid “look-alike” programs for individuals and families not covered by 

federal law due to immigration status). 

 84. See e.g., Doe v. Comm’r of Transitional Assistance, 773 N.E.2d 404, 408 

(Mass. 2002) (discussing the Massachusetts law that provides state-financed assistance to 

immigrant households who were no longer eligible for federal assistance). 

 85. New York’s Governor recently submitted a budget proposal that includes a 

Birth Allowance for Beginning Year (BABY) benefit for public assistance recipients. See 

Governor Hochul Launches New Programs to Make New York the Best, Most Affordable 

Place to Start a Family, OFF. OF THE GOV. OF N.Y. (Jan. 14, 2025), 

https://www.governor.ny.gov/news/governor-hochul-launches-new-programs-make-new-

york-best-most-affordable-place-start-family. 

 86. See infra Section II.B. 

 87. Sebelius, 567 U.S. at 519. 

 88. Dobbs v. Jackson Women’s Health Org., 597 U.S. 215, 302 (2022). 

 89. I initially planned to analyze state court cases involving LIHEAP (home 

energy assistance) and WIC (nutritional assistance for pregnant women and parents with 

young children), but I have found very few state court cases involving either program, 

reflecting, in part, the fact that these programs lack an entitlement structure like Medicaid and 

SNAP. That difference between grants and entitlements also perhaps explains the relative 

scarcity of TANF cases. If states are not required by law to distribute LIHEAP, WIC, or 

TANF benefits to any particular individual or household, then that administrative claimant 

lacks a legal claim. 

 90. Who is Receiving Social Safety Net Benefits, U.S. CENSUS BUREAU (June 27, 

2023), https://www.census.gov/library/visualizations/interactive/social-safety-net-

benefits.html (using data from Survey of Income and Program Participation). 
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analysis excludes SSI and the federal EITC from this study because federal agencies, 

not states, administer both programs and neither program can be challenged in state 

court.91 

 Given my analysis of hundreds of cases involving Medicaid, SNAP, and 

TANF in many states, there appears to be three types of state court welfare litigation. 

First, there are challenges to agencies’ benefit determinations. Many of those 

appeals are filed pro se. Some of them, though challenging individual decisions, 

have systemic impacts on state welfare administration. In those cases, claimants are 

often represented by legal-aid lawyers. Some of these cases could have been filed in 

federal court; others, which only allege violations of state law, typically could only 

be brought in state court. Second, there are lawsuits filed by the relevant state to 

recoup improperly paid benefits, in which the agency is the plaintiff and the benefit 

recipient is the defendant. Third, there are disputes between service providers or 

businesses against the relevant state agency involving the administration of the 

welfare program. I discuss each of those three kinds of state court cases in turn. 

1. Challenges to Agency Adjudication 

First, state courts regularly hear challenges brought by individuals 

challenging an adverse agency adjudication. In those challenges, individuals raise 

procedural issues, dispute the evidentiary basis for the agency’s decision, or disagree 

with the agency’s interpretation of federal or state law. 

State courts hear procedural challenges to agency determinations, 

including lawsuits about the agency’s notice to the claimant or the agency’s hearing. 

Sometimes, the state court denies the appeal for reasons related to a claimant’s 

failure to appear at a hearing or failure to challenge the decision in a timely manner.92 

And sometimes, a state court concludes the agency violated its own procedures but 

dismisses the appeal because the claimant cannot demonstrate they were injured or 

prejudiced, as required by the state’s APA.93 But there are also instances where 

 
 91. Compare 42 U.S.C. § 405(g) (providing judicial review of final decision of 

the Social Security Administration) and 20 C.F.R. § 498.202 (providing ALJ review of initial 

agency decision), with 26 U.S.C. § 745. That said, it would be useful to embark on a 

comparative study of federal and state tax administration using both the EITC and the CTC. 

See State and Local Backgrounders, URBAN INST. (Jan. 2024), https://www.urban.org/policy-

centers/cross-center-initiatives/state-and-local-finance-initiative/state-and-local-

backgrounders/state-earned-income-tax-credits. 

 92. See Melanie M. v. Winterer, 862 N.W.2d 76, 80 (Neb. 2015) (affirming lower 

court’s decision that providing a SNAP recipient a telephonic hearing or an in-person hearing 

225 miles away from her home did not violate due process); Zied-Campbell v. 

Commonwealth, No. 730 MD 2018, 2022 WL 2182872, at *1 (Pa. Commw. Ct. 2022), 

reconsideration denied (July 15, 2022), appeal denied, 292 A.3d 845 (Table) (Pa. 2023) 

(affirming the Department’s dismissal of SNAP appeal for applicant’s failure to appear at her 

hearing); Jeter v. S.C. Dep’t of Soc. Servs., No. 2019-001835, 2022 WL 223597, at *1 (S.C. 

Ct. App. Jan. 26, 2022), reh’g denied (Feb. 23, 2022) (concluding that claimant’s request to 

appeal the overpayment, four years after the notice letter, was not timely). 

 93. Saunders v. St. Louis Cnty. Pub. Health & Hum. Servs., No. A19-0385, 2020 

WL 522169, at *3 (Minn. Ct. App. Feb. 3, 2020) (agency failed to give claimant a timely 

hearing, but claimant demonstrated no injury in fact or prejudice and thus was not “aggrieved” 

as required by the state’s APA). 
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claimants successfully challenge an agency’s adverse decision on due-process 

grounds, including for failure to grant a hearing or failure to adequately notify the 

claimant.94 Or state courts may order an agency to take additional steps to determine 

an individual’s eligibility for a means-tested program.95 

In some cases appealing an agency adjudication, legal-aid lawyers 

represent claimants.96 In others, claimants represent themselves. As an example of 

a successful procedural challenge, brought pro se, consider a parent who challenged 

the Appeals Board of the Arizona Department of Economic Security. The state 

agency determined that one of her children was subject to the family cap policy and 

that as a result, the parent was obligated to pay back some TANF benefits.97 

However, the agency’s notice stated the reason was “incorrectly issued food 

stamps,” and at the hearing before the state administrative law judge, the agency 

admitted that its stated reason had been a “misprint.”98 Relying on Goldberg v. Kelly, 

state statutes, and state regulations, the Arizona Court of Appeals concluded that the 

agency had failed to provide the TANF recipient with adequate notice and reversed 

and remanded on that basis.99 As the Alaska Supreme Court reasoned in a food 

stamps case: “Due-process-compliant notices are designed to protect recipients from 

erroneous deprivation of benefits by allowing them to assess whether or not the 

agency’s calculations are accurate.”100 Where a state court cannot find in the record 

that the agency notified the benefit recipient of an adverse decision, they will not 

 
 94. See, e.g., O.L. v. Div. of Med. Assistance & Health Servs., No. A-3556-20, 

2022 WL 17491460, at *6 (N.J. Super. Ct. App. Div. Dec. 8, 2022) (reversing agency’s 

decision after concluding that the agency’s denial of applicant’s request for a fair hearing was 

“arbitrary, capricious, and unreasonable”). 

 95. K.O. v. Div. of Med. Assistance & Health Servs., No. A-3010-21, 2023 WL 

6221966, at *6 (N.J. Super. Ct. App. Div. Sept. 26, 2023) (reversing an initial denial of 

Medicaid and ordering agency to “identify the remaining records needed to 

verify . . . eligibility”). 

 96. See, e.g., Black v. D.C. Dep’t of Hum. Servs., 188 A.3d 840, 843 (D.C. 2018); 

Allen v. State, Dep’t of Health & Soc. Servs., Div. of Pub. Assistance, 203 P.3d 1155, 1167 

(Alaska 2009); Ortega v. Johnson, 271 Cal. Rptr. 3d 509, 511 (Cal. Ct. App. 2020). 

 97. Henricks v. Ariz. Dep’t of Econ. Sec., 270 P.3d 874, 879 (Ariz. Ct. App. 2012). 

Congress in the 1996 Welfare Reform Act permitted states to depart from that general 

approach with optional family cap policies, sometimes referred to as a child exclusion policy. 

A family cap mandates that benefits do not increase if an additional child was born outside 

marriage while the mother was receiving benefits. Twenty-three states, including Arizona, 

adopted the policy after PRWORA. See ARIZ. ADMIN. CODE § 6-12-308 (2013); CONG. RES. 

SERV., WELFARE REFORM: FAMILY CAPS IN THE TEMPORARY ASSISTANCE FOR NEEDY 

FAMILIES PROGRAM 12 (July 23, 1998), https://www.everycrsreport.com/files/19980723_98-

620_89ba240825428b5eee40aa6015201f8aef61b92a.pdf (discussing Arizona’s family 

policy); see also Andrew Hammond, Welfare and Federalism’s Peril, 92 WASH. L. REV. 

1721, 1733–34 (2017) (discussing family cap provisions in PRWORA). 

 98. Henricks, 270 P.3d at 875; see also A.W. v. Ariz. Dep’t of Econ. Sec., 448 

P.3d 290, 294 (Ariz. Ct. App. 2019) (concluding agency notice of decision to terminate 

services to child with autism was defective) (citing Mathews and Goldberg). 

 99. Id. at 879. 

 100. Allen v. State, Dep’t of Health & Soc. Servs., Div. of Pub. Assistance, 203 

P.3d 1155, 1167 (Alaska 2009) (holding that agency’s defective notice violated federal 

regulations’ procedural protections for SNAP recipients). 
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sustain the agency’s decision.101 These procedural challenges can even serve to 

broaden or deepen judicial review. The Mississippi Supreme Court held that as a 

matter of its state constitution, an agency decision is subject to judicial review even 

if there is no statutory right to review.102 

State courts also hear substantive challenges to the agency’s benefits 

decisions. Sometimes, courts vacate an agency’s reduction in benefits.103 These 

challenges can involve whether the administrative record provides sufficient 

evidence of the reasonableness of the agency’s decision. As administrative-law 

scholars are well aware, the arbitrary-and-capricious standard of judicial review 

conflates procedure and substance.104 So it comes as no surprise that state courts 

invalidate agency action as arbitrary and capricious in a way that makes it hard to 

disentangle whether the agency’s action is invalid because it failed to follow the 

proper procedures or because the agency’s decision was substantively incorrect.105 

That said, there are cases that suggest that judicial review of agency action in state 

court, like in federal court, can be quite limited.106 

Some challenges to agency adjudication turn on a state agency’s 

interpretation of federal or state law. For instance, state courts might be asked to 

 
 101. McCoy v. Ohio Dep’t of Job & Fam. Servs., 101 N.E.3d 1226, 1230–31 (Ohio 

Ct. App. 2017) (reversing and remanding because the record lacked evidence of the agency 

notifying the TANF and SNAP recipient of the sanction). 

 102. See Perkins v. Miss. Dep’t of Hum. Servs., 145 So. 3d 670, 672–73 (Miss. 

2014) (citing MISS. CONST. art. 6, § 157) (holding that the state’s Chancery Court has 

jurisdiction to review stage agency’s denial of SNAP benefits because the individual lacks “a 

complete and adequate remedy at law”). 

 103. See, e.g., Madara v. Dep’t of Hum. Servs., No. 2695 C.D. 2015, 2017 WL 

474041, at *1 (Pa. Commw. Ct. Feb. 6, 2017) (vacating and remanding state agency’s 

reduction of SNAP benefits). Interestingly enough, the Commonwealth Court of 

Pennsylvania is one of that state’s intermediate appellate courts, but it chiefly hears appeals 

from final orders of state agencies as well as a trial court for public-sector and voting rights 

litigation. See 42 Pa. C.S. §§ 761–764. 

 104. See, e.g., Gary Lawson, Outcome, Procedure, and Process: Agency Duties of 

Explanation for Legal Conclusions, 48 RUTGERS L. REV. 313, 318–19 (1996); Jerry Mashaw 

& David Harfst, Proceduralized Substantive Review and “Technology Forcing” Regulation, 

4 YALE J. ON REG. 257 (1987); see also William Funk, Rationality Review of State 

Administrative Rulemaking, 43 ADMIN L. REV. 147 (1991) (discussing arbitrary and 

capricious review in state court). 

 105. See e.g., Mulder v. S.D. Dep’t of Soc. Servs., 675 N.W.2d 212, 213 (S.D. 

2004) (concluding that the state Medicaid agency “acted arbitrarily and capriciously in 

referring to the federal statutes and regulations” for determining the individual’s benefits); 

M.R. v. Hudson Cnty. Dep’t of Fam. Servs., No. A-3845-18T2, 2019 WL 5446773, at *5 

(N.J. Super. Ct. App. Div. Oct. 24, 2019) (concluding that the denial of emergency assistance 

to an individual, representing themselves pro se, was arbitrary, unreasonable, and lacking fair 

support in the record). 

 106. See, e.g., Mickman v. Dep’t of Hum. Servs., 309 A.3d 170 (Pa. Commw. Ct. 

2023), reconsideration denied (Jan. 10, 2024) (explaining that the court is “constrained to 

dismiss Petitioner’s appeal as it relates to the SNAP determinations, affirm the BHA’s Order 

as it relates to her LIHEAP benefits, and cannot disturb the Secretary’s denial of 

reconsideration”). 
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weigh in on what is considered income for the purposes of Medicaid eligibility.107 

Or state courts might have to decide who is considered part of a household for SNAP 

eligibility108 or how to factor in IRS debt when calculating income for a state 

program.109 Often, these cases are fairly straightforward appeals of agency 

determinations about an individual’s income or participation in a job-training 

program.110 Because state courts sometimes defer to an agency’s reasonable 

interpretation of the statute or regulation, and in light of the Supreme Court’s recent 

decision to abandon such deference at the federal level, these cases are of keen 

interest to administrative law scholars111 

Often state courts are called on to interpret federal law. For instance, legal-

aid attorneys in Texas represented a single mother of an 8-year-old child with 

disabilities in her challenge of the agency’s denial of food assistance. Because the 

mother worked part-time while her daughter was in school, the state agency 

determined that she was not exempt from SNAP’s work requirements under federal 

law.112 The Texas Court of Appeals read the federal statute as not requiring a 

caregiver be completely unable to work and concluded that the state agency had 

“impermissibly imposed additional criteria beyond the applicable federal standard 

and based its decision on a legally irrelevant factor.”113 

In another case, the New Hampshire Supreme Court invited the Solicitor 

General of the United States to submit an amicus brief as to whether the state agency 

administering TANF could include a child’s federal SSI benefits in the calculation 

of a family’s eligibility for TANF.114 Tracking the Solicitor General’s arguments, 

the Court held that permitting the state agency to count those particular federal 

 
 107. Compare Abney v. State Dep’t of Health Care Servs., 317 Cal. Rptr. 3d 825, 

827 (Cal. App. Ct. 2024) (agreeing with agency that an individual’s garnished Social Security 

payment to pay a debt to the IRS was still considered income for the purposes of Medicaid 

eligibility), with G.W. v. Dep’t of Child. & Fams., 352 So. 3d 492, 495 (Fla. Dist. Ct. App. 

2022) (reversing a final agency determination that decided a child’s income was too high as 

a result of life insurance policies and therefore ineligible for Medicaid). 

 108. See, e.g., McGee v. State Dep’t of Pub. Health & Hum. Servs., 398 P.3d 245, 

247 (Mont. 2017) (affirming state agency’s conclusion that SNAP recipient and her partner 

constituted a “household for purposes of SNAP eligibility). 

 109. See Macomber v. State, 540 P.3d 409 (Kan. App. Ct. 2023). 

 110. See Greene v. Comm’r of Minn. Dep’t of Hum. Servs., 755 N.W.2d 713, 717 

(Minn. 2008) (affirming state’s reduction in cash benefits for an enrolled tribal member for 

that person’s failure to participate in tribal employment services). 

 111. Abney, 317 Cal. Reptr. 3d at 827 (reasoning that a state agency’s interpretation 

of its own rule should be “afforded great weight, and that the court “should defer to that 

interpretation unless it is plainly inconsistent with the spirit of the rule”); Ind. Fam. & Soc. 

Servs. Admin. v. Patterson, 119 N.E.3d 99, 105 (Ind. Ct. App. 2019) (reasoning that the court 

must give “great weight” to a state agency’s interpretation of a federal regulation and that “if 

the agency’s interpretation is reasonable, we stop our analysis and need not move forward 

with any other proposed interpretation”) (citations and quotation marks omitted). 

 112. McClelland v. Tex. Health & Hum. Servs. Comm’n, 635 S.W.3d 410, 413 

(Tex. App. 2021). 

 113. Id. at 418–19, 425. 

 114. Hendrick v. Dep’t of Health and Human Servs., 145 A.3d 1055, 1062 (N.H. 

2016). 
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benefits to one child as a source of income for the whole family for the purposes of 

TANF eligibility violated the Supremacy Clause.115 

In some of these cases, the state court’s subject matter jurisdiction is 

concurrent with the federal courts.116 As a result, the reason the case is in state court 

is not because the plaintiffs had to file in state court (or the defendants could not 

remove to federal court), but rather because the plaintiffs and defendants have 

decided to begin and remain in state court. These cases are of particular interest 

because if the parties could have litigated in federal court, but have chosen not to, 

their choices could illuminate the realities of public law litigation in both court 

systems. Consider two cases filed last year in Alaska and Missouri. Both cases 

alleged that the respective state agencies were failing to process SNAP applications 

in a timely manner and that those delays violated federal law.117The SNAP 

applicants filed in state court in Alaska as a class action, while the Missouri SNAP 

applicants filed in federal court and not as a class. To put these contrasting strategies 

in even sharper relief, plaintiffs’ counsel in both lawsuits included some of the same 

attorneys from the National Center for Law and Economic Justice. While the Alaska 

state government decided to remove to federal court, the choice of different fora by 

the same attorneys using the same legal theory is still striking.118 Similarly, and as 

mentioned earlier, states continue to run stand-alone welfare programs for 

immigrants, which have been challenged in both federal and state court.119 

The parties may choose state court because of procedural advantages in the 

state court system.120 Or parties might see some advantages in how state court judges 

will interpret substantive law. As a formal matter, thanks to the Erie doctrine, federal 

judges must apply state substantive law and cannot depart from decisions of the 

 
 115. Id. at 1065 (“We agree with the Solicitor General that the Supremacy Clause 

does not permit the State to redirect federal benefits as required by [the state regulation].”). 

 116. See Tafflin v. Levitt, 493 U.S. 455, 458 (1990) (“We begin with the axiom 

that, under our federal system, the States possess sovereignty concurrent with that of the 

Federal Government.”); Felder v. Casey, 487 U.S. 131, 153 (1988) (holding that state courts 

have concurrent jurisdiction over § 1983 claims); see also James Pfander & Nassim Nazemi, 

The Anti-Injunction Act and the Problem of Federal-State Jurisdictional Overlap, 92 TEX. L. 

REV. 1, 51 n.292 (2013) (discussing Tafflin and Felder); James E. Pfander, Federal 

Supremacy, State Court Inferiority, and the Constitutionality of Jurisdiction-Stripping 

Legislation, 101 NW. U.L. REV. 191 (2007). 

 117. See Holmes et al. v. Knodell, No. 2:22-CV-04026-MDH (W.D. Mo. Feb. 23, 

2023) (first amended complaint); Kamkoff et al. v. Hedberg, No. 3AN23-04259CI (Ala. 

Super. Ct. Jan. 20, 2023). 

 118. Kamkoff et al. v. Hedberg, No. 3:23-CV-44-SLG (D. Ala. Feb. 5, 2024) 

(denying state’s amended motion for stay and ordering the state to file a response to the 

plaintiffs’ motion for class certification). 

 119. Compare Bruns v. Mayhew, 750 F.3d 61, 70 (1st Cir. 2014) and Soskin v. 

Reinertson, 353 F.3d 1242 (10th Cir. 2004), with Ehrlich v. Perez, 908 A.2d 1220 (Md. App. 

Ct. 2006) and Aliessa ex rel. Fayad v. Novello, 754 N.E.2d 1085 (N.Y. 2001); see also 

Hershkoff & Loffredo, Tough Times and Weak Review supra note 20, at 250–60 (discussing 

this litigation). 

 120. One procedural difference often discussed in the courts and the academy as 

leading to forum shopping is the differences in federal and state jury pools. However, as these 

cases are often decided at the pleadings stage and rarely get to trial, that aspect of forum 

shopping may be less salient in welfare litigation. 
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relevant state courts. Nevertheless, litigators may feel more comfortable with state 

court judges interpreting state law. 

To marry the procedural differences with the substantive law 

considerations, litigators may game out how this litigation might progress through 

the appellate courts. For some of the same reasons these cases are unlikely to reach 

a trier of fact, these cases often reach appellate courts. These cases are often decided 

at the pleadings or summary judgment stage, and some of the initial filings, like 

requests for class certification and preliminary injunctions, are exceptions to the 

final judgment rule in federal and state court.121 Additionally, some state courts are 

less exacting in their insistence on a final judgment rule. Indeed, in some state courts, 

appealability of trial court decisions is the rule, not the exception.122 As a result, 

when lawyers must choose to file in federal or state court, they will necessarily 

consider not just the court of first instance, but the courts that would hear the appeal. 

And those choices have implications for how state courts interpret federal law, 

including federal precedent.123 

In an individual case, it is unlikely that litigators select a forum based on 

only one of these considerations. In practice, they may consider everything 

discussed above and more. Moreover, the calculations may differ depending on the 

attorneys’ own experiences in the fora. But what is particularly interesting about 

these cases is that attorneys do have a choice—and choosing a state court challenges 

the traditional scholarly wisdom of the federal courts’ superiority for adjudicating 

public law litigation.124 

There are also challenges to state welfare administration that must be 

brought in state court. In these cases, benefit recipients or applicants bring parallel 

challenges to the ones discussed above, including challenges to the means test, 

procedural protections, and the implementation of work requirements. What 

distinguishes these cases is not the legal theory or the posture, but the fact that these 

cases involve welfare programs that are not financed by the federal government. 

Traditionally, these programs, such as General Assistance or Assistance to the Aged, 

Blind, and Disabled (AABD) are smaller, both in caseload and benefit generosity, 

than the cooperative-federalism programs like SNAP and Medicaid, but they still 

serve thousands of state residents.125 As a result, unless litigants are bringing claims 

 
 121. See 28 U.S.C. § 1292(a)(1). 

 122. See N.Y. C.P.L.R. 5701; see also Adrienne Koch, Back to Basics: A Primer 

on the Appealability of Interlocutory Orders, N.Y.L.J., Feb. 10, 2023, at 1 (“For any attorney 

who practices in New York Supreme Court, interlocutory appeals—that is, appeals to the 

Appellate Division from non-final orders—are a standard fixture.”). 

 123. See, e.g., Amanda Frost, Inferiority Complex: Should State Courts Follow 

Lower Federal Court Precedent on the Meaning of Federal Law?, 68 VAND. L. REV. 53, 62–

64 (2015); Guido Calabresi, Federal and State Courts: Restoring a Workable Balance, 78 

N.Y.U. L. REV. 1293, 1298–99 (2003); James E. Pfander, Federal Supremacy, State Court 

Inferiority, and the Constitutionality of Jurisdiction-Stripping Legislation, 101 NW. U.L. REV. 

191, 201–19 (2007). 

 124. See supra notes 115–18 and accompanying text. 

 125. See Liz Schott, State General Assistance Programs Very Limited in Half the 

States and Nonexistent in Others, Despite Need, CTR. ON BUDGET & POL’Y PRIORITIES (July 

2, 2020), https://www.cbpp.org/sites/default/files/atoms/files/7-9-15pov.pdf. 
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involving federal preemption or federal constitutional challenges, these programs 

can only be challenged in state court.126 And in addition to these exclusive-subject-

matter-jurisdiction cases, there are ways in which state courts can address systemic 

problems in welfare administration through contempt proceedings.127 

Occasionally, state courts are called upon to review challenges to the 

statutory repeal of welfare programs. In 2012, the Pennsylvania legislature 

eliminated its General Assistance program,128 but the Pennsylvania Supreme Court 

held that the act violated the state constitution.129 The Court reasoned that the 

elimination of General Assistance was added late in the legislative session to an 

empty “shell bill” and that the added provisions were not considered by each 

chamber of the Pennsylvania legislature on three separate days; additionally, the 

provisions were not sufficiently related in subject matter to that of the deleted 

provisions of the bill.130 The legislature eliminated General Assistance again in 

2019, and the state supreme court recently upheld the repeal.131 State courts have 

also heard equal protection challenges to state statutes that deny assistance to 

children under family cap policies and statutes that eliminate public benefits for 

immigrant families.132 

 
 126. See, e.g., Cnty. Of Lancaster v. Cnty. Of Custer, 985 N.W.2d 612 (Neb. 2023) 

(ruling on a dispute between two counties about General Assistance); Black v. D.C. Dep’t of 

Hum. Servs., 188 A.3d 840, 843 (D.C. 2018) (“POWER is a locally-funded program in the 

District of Columbia that provides cash assistance to residents who have minor children and 

meet the financial eligibility criteria for TANF but are unable to satisfy TANF’s work 

requirements due to a physical or mental incapacity.”); In re Potter, 838 A.2d 105 (Vt. 2003) 

(affirming denial of AABD benefits); Coker v. City of Lewiston, 710 A.2d 909 (Me. 1998) 

(considering a challenge to the administration of Maine’s General Assistance program). 

 127. See, e.g., In re Ariz. Dep’t of Econ. Sec.’s Compliance With Admin. Ord. 

2017-01, No. 1 CA-UB 17-0128 OSC, 2017 WL 4784584, at *14 (Ariz. Ct. App. Oct. 24, 

2017) (ordering state agency to show cause why it should not be held in contempt); see also 

Gallarzo v. Arizona Dep’t of Econ. Sec., 429 P.3d 551, 553 (Ariz. Ct. App. 2018) (“Beginning 

in 2013 the Department failed, for approximately three years and in hundreds of cases, to 

fulfill its statutory obligation to transmit applications for appeal.”). 

 128. See Act of June 30, 2012, P.L. 668. 

 129. Washington v. Dep’t of Public Welfare of Commonwealth, 188 A.3d 1135, 

1154 (Pa. 2018). 

 130. Id. 

 131. See Act of June 28, 2019, P.L. 43; Weeks v. Dep’t of Hum. Servs., 302 A.3d 

678, 684 (Pa. 2023) (holding that “the process by which the General Assembly passed Act 12 

satisfied both the ‘original purpose’ and ‘single subject’ mandates found in Article III of our 

Constitution); see also Alfred Lubrano, With General Assistance Now Gone in Pa., How Will 

People Cope?, WHYY (Aug. 13, 2019), https://whyy.org/articles/with-general-assistance-

now-gone-in-pa-how-will-people-cope/. 

 132. See, e.g., N.B. v. Sybinski, 724 N.E.2d 1103, 1112 (Ind. Ct. App. 2000) 

(upholding state’s family cap policy); see also Hong Pham v. Starkowski, 16 A.3d 635, 664 

(Conn. 2011) (rejecting Equal Protection challenges to elimination of medical assistance for 

non-citizens); Khrapunskiy v. Doar, 909 N.E.2d 70, 77 (N.Y. 2009); Kaider v. Hamos, 975 

N.E.2d 667, 669 (Ill. App. Ct. 2012) (denying a taxpayer’s suit to enjoin the disbursement of 

state funds to provide healthcare to undocumented pregnant women and children); Guaman 

v. Velez, 74 A.3d 931, 932 (N.J. App. Div. 2013), aff’d, 110 A.3d 927 (N.J. 2015) (per 

curiam) (holding that the state’s elimination of state-funded Medicaid benefits for LPRs does 
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My review of these individual challenges to agency decisions in state court 

does not suggest that claimants, including those proceeding pro se, often win.133 

Rather, a review of these cases suggests that they do not always lose. Moreover, in 

the process, state courts are providing oversight of agencies’ procedural protections 

and interpretations of federal and state law, as well as the evidentiary basis of their 

adjudications. Part III will explore what this type of litigation might mean for our 

understanding of civil procedure and administrative law.         

2. State Collection Efforts 

The second category of state welfare litigation involves disputes where the 

state seeks to recoup benefits it claims were improperly issued. Unlike eligibility 

disputes, where claimants challenge agency denials, overpayment cases position the 

state as the effective plaintiff—deploying its administrative apparatus to recover 

funds from recipients who, in many instances, bear no moral culpability for 

receiving benefits to which they were not entitled. State courts often affirm and 

enforce these agency decisions.134 However, sometimes these benefit repayment 

cases raise legal issues that state courts resolve in the recipient’s favor.135 These 

cases illuminate fundamental questions about burden allocation, agency error, and 

the procedural protections owed to welfare recipients, which have gone largely 

unaddressed in administrative law. 

Improperly issued benefits are an enduring problem of administering 

means-tested programs. Each program has different rules for defining income, 

assets, a household, and work participation. When that programmatic complexity is 

mapped onto the reality of people’s lives, including having children, cohabiting, and 

 
not violate the U.S. or the state constitution). It’s not a coincidence that this litigation followed 

the 2008 financial crisis. See Hershkoff & Loffredo, supra note 20, at 250–60 (making this 

connection between what they call the “2008 economic meltdown” and state efforts to repeal 

health assistance for immigrant households). One wonders whether there will be renewed 

political pressure to repeal these programs. See, e.g., Laura Rodriguez Presa & Dan Petrella, 

Immigrant Families Scramble As State Health Insurance For Some Noncitizens Faces The 

Axe in Gov. JB Pritzker’s Budget Plan, CHI. TRIB. (Mar. 16, 2025), 

https://www.chicagotribune.com/2025/03/16/immigrant-illinois-health-insurance-cuts-

impact/. 

 133. Hairston v. W. Va. Dep’t of Health & Hum. Res. Bd. of Rev., No. 20-0326, 

2021 WL 982643, at *4 (W. Va. Mar. 16, 2021) (rejecting an Equal Protection challenge 

raised pro se by the claimant who maintained that the agency denying benefits based on his 

wife’s income discriminated against married applicants). 

 134. See, e.g., Brooks v. Dep’t of Hum. Servs., 328 Or. App. 783, 784 (Or. Ct. App. 

2023) (affirming agency’s final order to repay SNAP and TANF benefits); Ocean Cnty. Bd. 

of Soc. Servs., Dep’t of Hum. Servs. v. A.H., No. A-2481-18T1, 2020 WL 1966928, at *1 

(N.J. Super. Ct. App. Div. Apr. 24, 2020) (affirming agency order that found an intentional 

program violation of SNAP); see generally Louisa Nickerson et al., Representing Food Stamp 

Claimants in Fraud and Overissuance Cases, 26 CLEARINGHOUSE REV. 1565 (Apr. 1993). 

 135. See, e.g., Chaudhary v. Ill. Dep’t of Hum. Servs., 216 N.E.3d 124, 126 (Ill. 

2023); Allen v. State, Dep’t of Health & Soc. Servs., Div. of Pub. Assistance, 203 P.3d 1155, 

1158 (Alaska 2009) (rejecting claimant’s challenge that equitable estoppel should prevent the 

Agency from reducing their future allotments because the overpayments were caused by the 

Agency’s own errors, but holding that the overpayment notice failed to comply with federal 

requirements). 



28 ARIZONA LAW REVIEW [VOL. 68:1 

getting or losing a job, it creates steady administrative demand for redeterminations 

of need. If a state agency determines it has gotten a calculation wrong in the past 

and overissued benefits, it will try to recoup that amount. In a way, these cases 

resemble the debt collection cases analyzed by Wilf-Townsend and others, but 

instead it is the state itself acting as the repeat-player against the one-shotter, often 

uncounseled, claimant.136 

A foundational question in overpayment litigation is who bears the burden 

of proof, but that question has remained surprisingly underdeveloped in most states. 

In 2023, the Illinois Supreme Court resolved a dispute between an agency and a 

resident who received SNAP. The Illinois Department of Human Services alleged 

that Ayesha Chaudhary owed the state $21,821 in overpayments. Chaudhary owed 

those back benefits to Illinois, the agency claimed, because she was ineligible to 

receive SNAP benefits for herself and her three children over a 31-month period 

when she and her ex-husband resided in the same home.137 At a hearing in which 

she appeared without counsel, Chaudhary challenged the overpayment order by 

producing a copy of her divorce decree from several years prior and maintaining 

that she and her ex-husband had not lived in the same home during that time.138 The 

administrative law judge ruled in favor of the agency, and the agency’s final decision 

ordered Chaudhary to pay the state back. Instead of doing so, she filed for 

administrative review in Illinois circuit court with the assistance of Prairie State 

Legal Services.139 Eventually, the Illinois Supreme Court ruled that the agency, in 

initiating the action, carried the burden of proving the overpayment and that the 

agency’s final decision had been against the manifest weight of the evidence.140 That 

ruling could change the agency’s policy or practice because the agency will now 

have the burden of proof in any future SNAP overpayment action.  

Chaudhary v. Illinois Department of Human Services illustrates the role 

that state courts play in U.S. welfare administration. State courts provide ex post 

oversight of agency action by serving as an independent forum in which claimants 

can challenge adverse decisions. While legal services attorneys occasionally provide 

significant assistance, as they did in Chaudhary’s case, these lawsuits often involve 

unrepresented claimants. 

A particularly troubling subset of overpayment cases involves claimants 

who received benefits through no fault of their own—often due to agency error—

yet face full recoupment obligations. Federal SNAP regulations distinguish between 

“intentional program violations,” which carry disqualification penalties, and “non-

fraud overpayments,” which trigger recoupment without disqualification.141 But this 

distinction, designed to calibrate penalties to culpability, collapses when the 

claimant is entirely blameless, as when an incapacitated person is enrolled by a third 

party, or when an agency miscalculates benefits due to its own error. The “non-

 
 136. See supra note 22 and accompanying text. 

 137. Chaudhary, 216 N.E.3d at 126. 

 138. Id. at 128–30. 

 139. Id. at 126. 

 140. Id. at 135–36. 

 141. Compare 7 C.F.R. § 273.16, with id. § 273.18. 
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fraud” label may spare the claimant from disqualification, but it does not spare them 

from the financial burden of repaying benefits they received in good faith. 

These cases raise questions that state courts have largely failed to address. 

Should the standard of review differ when the claimant bears no fault for the 

overpayment? Do equitable defenses—estoppel, laches, or unclean hands—apply 

when the agency’s own conduct caused the overpayment? Should courts require 

agencies to demonstrate that recoupment will not cause undue hardship before 

authorizing collection from vulnerable populations? Federal law provides for waiver 

of Social Security overpayment recoupment when the recipient was “without fault” 

and recovery would be “against equity and good conscience” or would “defeat the 

purpose” of the program.142 Whether analogous protections should exist in state 

welfare law remains largely unexplored. Prior to 1996, when an overpayment of 

SNAP benefits resulted from agency error, state agencies could not recoup the 

overpayment through involuntary means.143 As part of the Welfare Reform Act of 

1996, Congress amended the Food Stamp Act to require state agencies to collect 

overpayments due to agency error through any means.144 

Overpayment litigation reveals a structural asymmetry that distinguishes it 

from eligibility disputes. When a claimant challenges a denial, they bear the burden 

of navigating an unfamiliar administrative process to vindicate their entitlement. But 

when the state pursues recoupment, it deploys institutional advantages that 

compound the claimant’s vulnerability. The agency controls the administrative 

record, employs staff attorneys familiar with the governing regulations, and can 

effectuate collection through benefit reduction without any court involvement.145 

The Pennsylvania Commonwealth Court’s decision in Mickman v. 

Department of Human Services illustrates this dynamic.146 The petitioner challenged 

reductions in her SNAP benefits, but also raised issues regarding “an overpayment, 

which had been recouped against her monthly SNAP benefits ‘for several years.’”147 

The court found that it could not hear her overpayment-related claims because the 

petitioner had not separately appealed the overpayment determination.148 The 

procedural complexity of requiring separate appeals for each interconnected adverse 

determination operates as a barrier to meaningful review because an unrepresented 

claimant may not understand that challenging a benefit reduction does not 

automatically preserve claims related to ongoing recoupment. 

 

 
 142. 42 U.S.C. § 404(b)(1). 

 143. 7 U.S.C.A. § 2022(b)(2)(A) (1995) (“State agencies shall collect any claim 

against a household arising from the overissuance of coupons, other than . . . claims arising 

from an error of the State agency . . . .”) 

 144. Id. (citing Pub.L. No. 104-193, § 844, 110 Stat. 2105 (Aug. 22, 1996)). 

 145. See Mickman v. Dep’t of Human Servs., 309 A.3d 170 (Pa. Commw. Ct. 2023) 

(noting ongoing recoupment from monthly SNAP benefits). 

 146. Id. 

 147. Id. at 175. 

 148. Id. 
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3. Third-Party Providers 

Claimants are not the only parties appearing in state courts to challenge 

welfare-agency decisions. A substantial portion of welfare-related litigation 

involves third-party providers, including hospitals, nursing homes, pharmacies, and 

managed care organizations, that deliver services to beneficiaries and seek 

reimbursement from state Medicaid programs. These cases occupy a distinct 

position in the landscape of state court welfare review. They involve sophisticated 

and often represented parties, they generate more developed appellate doctrine, and 

they raise administrative law questions that parallel, but do not always align with, 

those arising in claimant litigation. 

Diving into state-court welfare litigation surfaces a lot of disputes between 

healthcare providers and state Medicaid agencies, especially over reimbursement.149 

Given the enormity of state Medicaid budgets, it is not surprising that states 

zealously litigate disputes over payments.150 And sometimes disputes between third-

party providers and the state agencies are not merely disagreements of what services 

should be reimbursed, but involve allegations of fraud.151 Indeed, the Texas 

Legislature not only passed a statute specifically targeting Medicaid fraud in the 

state but subsequently added qui tam provisions so that private citizens could bring 

those actions on the state’s behalf.152 

Provider litigation exposes the baroque complexity of Medicaid’s 

intergovernmental structure. Medicaid is a joint federal–state program. The federal 

government establishes minimum requirements and provides matching funds, but 

states implement and administer their programs. State-court welfare litigation 

includes multiple categories of provider disputes. Some involve individual providers 

challenging specific reimbursement denials or fraud allegations. In Rashid 

Pharmacy, P.L.C. v. Iowa Department of Health and Human Services, for example, 

a pharmacy challenged its suspension from receiving Medicaid payments following 

allegations of improper billing.153 Other cases involve systemic challenges to 

 
 149. Evercare Choice, Inc. v. Zucker, 218 A.D.3d 882 (N.Y. Sup. Ct. 2023); 

Cabinet for Health & Fam. Servs. v. Sexton, 566 S.W.3d 186 (Ky. 2018) (analyzing whether 

a Medicaid beneficiary has standing to challenge reimbursement to a hospital); Morris View 

Health Care Ctr. v. Dep’t of Hum. Servs., Div. of Aging Servs., No. A-0886-21, 2023 WL 

4241657, at *1 (N.J. Super. Ct. App. Div. June 29, 2023). 

 150. See, e.g., Arnot Ogden Med. Ctr. v. N.Y. State Dep’t of Health, 214 A.D.3d 

1195, 1198 (N.Y. Sup. Ct. App. Div. 2023); Ark. Dep’t of Hum. Servs., Div. of Med. Servs. 

v. Nw. Ark. Hosp., Springdale, 651 S.W.3d 161, 163 (Ark. App. Ct. 2022); Fair Haven Cnty. 

Health Clinic, Inc. v. Dep’t of Soc. Servs., No. HHB-CV21-6070448-S, 2022 WL 17592180, 

at *1 (Conn. Super. Ct. Dec. 6, 2022); see also In re Surveillance & Integrity Rev., 996 

N.W.2d 178, 180 (Minn. 2023) (reversing, on other grounds, a decision involving a dispute 

over Medicaid reimbursement). 

 151. See, e.g., Rashid Pharmacy, P.L.C. v. Iowa Dep’t of Health & Hum. Servs., 

995 N.W.2d 828 (Iowa Ct. App. 2023). 

 152. See TEX. HUM. RES. CODE §§ 36.001 et seq.; see also, e.g., State v. Ellis, 681 

S.W.3d 501, 505 (Tex. App. 2023). 

 153. Rashid Pharmacy, P.L.C. v. Iowa Dep’t of Health & Human Servs., No. 

CVCV061908 (Iowa Dist. Ct. 2023). 
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reimbursement rate methodologies, state plan amendments, or regulatory 

interpretations affecting entire classes of providers. 

The Pennsylvania Supreme Court’s decision in Weeks v. Department of 

Human Services illustrates the constitutional dimensions that provider litigation can 

reach.154 The case involved a challenge to Act 12, which reauthorized nursing 

facility incentive payments to nursing homes serving high percentages of Medicaid 

patients.155 The challengers argued that the legislation violated the Pennsylvania 

Constitution’s single-subject rule because it bundled disparate provisions (including 

elimination of cash assistance, nursing facility payments, and hospital assessments) 

into a single bill.156 The court ultimately rejected the challenge, finding that the 

provisions shared a unifying subject of “benefits pertaining to basic necessities of 

life to low-income individuals,”157 but the case is notable for what it reveals about 

the stakes of provider litigation—these are not merely disputes over individual 

reimbursement claims but contests over the fundamental structure of state welfare 

financing. 

Sometimes provider and beneficiary interests align. When hospitals 

challenge inadequate reimbursement rates, they are indirectly challenging policies 

that reduce access to care for Medicaid beneficiaries. When nursing homes litigate 

to preserve incentive payments, they are defending revenue streams that support 

facilities serving low-income elderly and disabled populations. This alignment 

creates a dynamic in which providers may vindicate beneficiary interests that 

beneficiaries themselves lack the resources to assert. 

The ubiquity of third-party provider litigation involving Medicaid in state 

court highlights the lack of third-party provider litigation involving SNAP and 

TANF. For SNAP, it is not for lack of vendors. According to the Food and Nutrition 

Service (FNS), the federal agency that oversees SNAP, there are more than 250,000 

SNAP retailers in the United States from Wal-Mart superstores to neighborhood 

grocers.158 Rather, because these retailers must be certified by FNS and not 

individual state agencies, those disputes wind up in federal court.159 While there are 

some disputes between SNAP vendors and state agencies that are litigated in state 

court, they are not as common as the Medicaid cases.160 TANF is a much smaller 

program compared to Medicaid and SNAP, so we might expect to see less litigation 

involving that program. Furthermore, unlike Medicaid, which is a form of insurance, 

and SNAP, which is a quasi-cash benefit redeemable at grocery and convenience 

 
 154. 302 A.3d 678 (Pa. 2023). 

 155. Id. at 685. 

 156. Id. at 702. 

 157. Id. at 695. 

 158. See 7 C.F.R. 278.1 (outlining SNAP certification)); see also Retailer Training 

Materials, U.S. FOOD & NUTRITION SERV. (Sep. 9, 2025), 

https://www.fns.usda.gov/snap/retailer/training. 

 159. See, e.g., 7-Eleven #22360 v. United States, 560 F. Supp. 3d 892 (D. Md. 

2021); Mkt. v. United States, No. 2:19-CV-00073-SMJ, 2020 WL 4043819, at *1 (E.D. Wash. 

July 17, 2020); Tony’s Pantry Mart Inc. v. U.S. Dep’t of Agric. Food & Nutrition Serv., 175 

F. Supp. 3d 987 (N.D. Ill. 2016); see also Kim v. United States, 121 F.3d 1269 (9th Cir. 1997). 

 160. See, e.g., Wal-Mart Stores, Inc. v. Xerox State & Loc. Sols., Inc., 663 S.W.3d 

569, 578 (Tex. 2023). 
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stores, TANF provides cash assistance and does not implicate third-party providers. 

That said, a lot of TANF funding to states goes to services including childcare and 

job training, and some of those services are provided by non-profits and businesses. 

But regardless of which programs are the subject of disputes between third-party 

providers and state agencies, it is evident that this kind of welfare litigation persists 

in state court. 

These dynamics raise questions about whether beneficiaries should have 

intervention rights in provider litigation, whether class actions by beneficiaries 

should be consolidated with provider challenges to the same policies, and whether 

courts should consider beneficiary interests when evaluating provider claims—even 

when beneficiaries are not parties. State courts have not systematically addressed 

these questions, in part because the relevant cases arise in separate procedural 

postures and are not typically analyzed together.  

Ultimately, it is difficult to know which of these three types of cases is most 

or least common in state court. But what is clear is that for the two largest means-

tested programs in the United States, Medicaid and SNAP, state courts routinely 

hear challenges to agency decisions—whether they are lawsuits appealing 

individual adjudications, enforcing agency recoupment, or hearing claims of third-

party providers. 

C. Reconciling Welfare Litigation with the Scholarly Discourse 

The state welfare litigation discussed in this Part problematizes prevailing 

accounts of state courts in the fields of civil procedure and judicial review in 

administrative law. Analyzing these state court cases produces discordant notes, 

clashing with recent scholarly critiques of state courts from an access-to-justice 

perspective and courts more generally as agencies’ antagonists. This Part sketches 

some of the complications and then identifies pathways for future research. 

At a minimum, this Article demonstrates that welfare administration is still 

subject to litigation and that unrepresented litigants and legal-aid lawyers alike 

challenge state agencies in state court. State courts use Mathews v. Eldridge and 

Goldberg v. Kelly to assess the quality of agency procedures.161 And unrepresented 

litigants sometimes win.162 Until I undertake a more systematic accounting of these 

cases, the skeptical reader might see these cases as outliers. Yet the stakes of some 

of these cases, involving programs that serve millions of low-income individuals, 

demand that we incorporate this litigation into the prevailing accounts of state 

courts. If the new state-courts scholarship is principally motivated by how these 

courts treat claims of people with few resources, then we should examine when these 

courts rule on programs that are designed to assist people with few resources. 

Indeed, looking at these cases from the slightly different perspective of 

administrative law, the cases subjecting agencies to ex post oversight seem worth 

our scholarly time. While courts are reviewing only the tip of the iceberg of agency 

determinations, the working theory is that agencies respond to court orders and 

adjust their procedures, policies, and legal interpretations accordingly. Whether 

 
 161. See supra Subsection II.B.1. 

 162. See id. 
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agencies are responsive to judicial decisions in this area of public administration is 

well worth more debate. But to dismiss these cases as unrepresentative of state court 

activity and therefore uninteresting risks dismissing the institutional design of 

American administrative law. 

As for how this study of welfare litigation in state courts challenges 

administrative law, it may temper the dismay about judicial review of agency action. 

An increasing number of academics have raised concerns about the dangers of a 

judiciary that hampers public administration. Gillian Metzger, Blake Emerson, and 

others have detailed how constitutional challenges to agency action threaten 

effective government.163 Dan Walters has suggested that federal administrative law 

suffers from an asymmetry in which courts constrain agencies from acting in the 

public interest but defer to those same agencies when they decline to enforce their 

statutory mandate.164 And Nicholas Bagley has criticized administrative law 

scholars, progressive advocates, and politicians alike for their fixation on procedural 

reforms, which in his view, only serve to hamstring agencies making policy in the 

public interest.165 One could characterize the new work on regulated industries as an 

attempt to insulate some domains of regulation from more searching judicial 

review.166 This line of scholarship, like the state court scholarship, is a necessary 

intervention, one intended to challenge a drift in both doctrine and commentary to 

accept a privileged role for federal courts in overseeing administrative agencies.  

But this scholarship also risks going too far by failing to recognize 

circumstances in which agencies should be subjected to ex post review by courts. 

Bijal Shah, Emily Chertoff, and others have shown how agencies subordinate 

marginalized individuals.167 It’s no accident that those scholars have expertise in 

 
 163. See e.g., Gillian Metzger, Forward, 1930s Redux: The Administrative State 

Under Siege, 131 HARV. L. REV. 1, 2 (2017); Blake Emerson, Liberty and Democracy 

Through the Administrative State: A Critique of the Roberts Court’s Political Theory, 73 

HASTINGS L.J. 371, 375 (2022) (criticizing the Supreme Court for the ways in which it 

“identifies moral reasons to restrain government but not to enable it”); see also Jeffrey 

Pojanowski, Neoclassical Administrative Law, 133 HARV. L. REV. 853, 861–69 (2020) 

(identifying this strand of scholarship and labeling it “administrative supremacy”). 

 164. Daniel E. Walters, Symmetry’s Mandate: Constraining the Politicization of 

American Administrative Law, 119 MICH. L. REV. 455, 484–89 (2020). 

 165. Nicholas Bagley, The Procedure Fetish, 118 MICH. L. REV. 345, 348 (2019) 

(“Why aren’t progressives clamoring to loosen administrative law’s constraints? It’s not for 

want of targets. Administrative law is shot through with arguably counterproductive 

procedural rules.”). 

 166. See MORGAN RICKS, GANESH SITARAMAN, SHELLEY WELTON & LEV 

MENAND’S “NETWORKS, PLATFORMS, AND UTILITIES: LAW AND POLICY (2022); see also 

Symposium on Ricks, Sitaraman, Welton, and Menand’s “Networks, Platforms, and 

Utilities”, YALE J. ON REG. ONLINE (2023), https://www.yalejreg.com/topic/symposium-

networks-platforms-utilities/. 

 167. See Bijal Shah, Administrative Subordination, 91 U. CHI. L. REV. 1603 (2024); 

Emily Chertoff, Violence in the Administrative State, 112 CAL. L. REV. 1941 (2024); Emily 
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immigration law. There has been less work in how the challenges of benefits 

administration, whether in the context of Social Security or veterans’ benefits, 

should inform this debate about the proper role of courts in the administrative state. 

Reviewing welfare litigation in state court suggests that courts are providing a forum 

for claimants to challenge the legality of agency action. Perhaps these cases should 

suggest to scholars that they do not overcorrect in their attacks on judicial 

supremacy. 

The cases examined in this Part resist easy generalization, but several 

patterns emerge that bear on the normative questions Part III addresses. First, state 

courts do provide meaningful review in at least some cases. Unrepresented claimants 

sometimes prevail, agencies are sometimes reversed, and systemic relief is 

occasionally granted. This finding cuts against the most pessimistic accounts of state 

courts as rubber stamps for agency action. At the same time, the cases reveal 

enormous variation across jurisdictions—variation that suggests the quality of 

review depends heavily on factors that could be influenced by reform efforts. 

Second, representation matters. Cases involving legal-aid attorneys lead to 

developed appellate opinions, raise systemic claims, and produce precedent that 

affects future cases. This finding underscores the importance of expanding access to 

counsel but also suggests that the type of representation matters. Individual case-by-

case representation may achieve victories for particular clients without building the 

doctrinal infrastructure that would benefit future claimants. 

Third, overpayment and recoupment cases reveal a troubling asymmetry. 

When claimants challenge denials, they face procedural barriers and deferential 

review. When agencies pursue recoupment, they deploy institutional advantages that 

compound claimant vulnerability. State courts have largely failed to develop 

doctrines, such as burden-of-proof rules, equitable defenses, and hardship waivers, 

that would address this asymmetry. 

Fourth, provider litigation generates more developed doctrine than 

claimant litigation. Hospitals and nursing homes are repeat players with resources 

to pursue appeals. The cases these providers bring produce precedents that shape 

administrative law. Claimants are one-shotters whose cases are less likely to result 

in published or appealed decisions, and therefore are unlikely to generate doctrine. 

This disparity suggests that the administrative law governing welfare programs is 

being shaped primarily by parties whose interests diverge from those of 

beneficiaries. 

How should these findings be incorporated in our understanding of 

administrative law? As discussed above, the scholarly literature on administrative 

adjudication is overwhelmingly federal and, within that, concentrated on three high-

volume systems (Social Security disability, immigration, and, to a lesser extent, 

veterans’ benefits).168 Yet the states adjudicate a comparable universe of claims to 
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subsistence benefits, and they do so still shaped by the federal due-process 

revolution without attracting comparable scholarly attention.169 The cases collected 

in the database assembled for this Article make that hidden body of adjudication 

visible. In doing so, they unsettle several assumptions that structure contemporary 

administrative law. 

The first concerns deference. Federal administrative law has spent a decade 

consumed by the fate of Chevron, culminating in its overruling in Loper Bright.170 

But the anxiety that deference doctrine is what stands between claimants and 

agencies looks different from the vantage of state welfare review. The states never 

adopted a uniform posture toward agency legal interpretation. Some embraced 

Chevron-like deference, others rejected it, and many improvised.171 More to the 

point, the welfare cases rarely turn on the interpretive questions that deference 

doctrine governs. They turn instead on substantial-evidence review of agency 

factfinding, in other words, whether the record supports a determination that a 

household was overpaid or that a caregiver was subject to work requirements.172 If 

the cases analyzed here are any guide to a post-Chevron world, the mechanism for 

deciding impoverished people’s cases in the administrative state is not deference to 

legal interpretation but the forgiving standard courts apply to what agencies find as 

fact. 

That observation connects the welfare cases to one of the most 

consequential recent debates in the law of adjudication: namely, whether the 

accuracy of mass adjudication is better secured through external judicial review or 

through “internal administrative law” such as management systems, quality-

assurance programs, and supervisory structures inside agencies.173 The state welfare 

cases contribute to the external review half of that story. They show judicial review 

operating as the internal administrative law scholars predict it will, i.e., sporadically, 

at the margins, and long after the fact. Courts will occasionally reverse a defective 

notice or unsupported finding, but they leave the adjudicatory apparatus within the 

agency that produced the error largely untouched.174 Whereas federal studies 
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measure quality control from inside the agency, the cases analyzed in this Article 

reveals what external review contributes once the internal systems have failed. And 

the answer, in the mine-run of cases, is somewhat discouraging. 

A second lesson concerns procedure. In the welfare cases, the doctrine that 

most often decides the outcome is not a merits standard at all but a threshold rule 

governing the availability of review, such as standing, timeliness, exhaustion, or the 

consequences of a missed hearing.175 These rules dispose of claims brought 

overwhelmingly by unrepresented people. That pattern complicates Bagley’s 

influential argument that administrative law suffers from a “procedure fetish,” an 

overinvestment in adversarial process that burdens agencies without improving 

outcomes.176 The critique imagines a represented, well-resourced adversary 

weaponizing procedure against an agency trying to govern. The state welfare docket 

analyzed here complicates that picture. The represented, repeat-playing party is not 

a regulated party, it’s the state itself. And procedure functions not as a weapon 

wielded against the agency but as a barrier that often forecloses review for the 

claimant. Whatever the force of the procedure critique in the regulatory settings that 

generated it, it is an awkward conceptual fit for the administrative law that governs 

subsistence benefits for impoverished people in the United States. 

The third lesson concerns the production of doctrine itself, in other words, 

who makes state administrative law. Sorting the database by representation and level 

of decision reveals a stark division of labor. The cases that reach state supreme 

courts, generate published opinions, and announce rules of general application are, 

disproportionately, the cases with counsel, brought by legal-aid organizations, 

public-interest firms, or specialized litigators.177 The far larger mass of pro se 

claimant cases result in unpublished intermediate-appellate affirmances that do not 

bind or guide future parties.178 On the provider side, hospitals, nursing homes, and 

managed-care organizations litigate as sophisticated repeat players and generate a 

developed body of reimbursement and rate doctrine.179 The result is a political 

economy of administrative common law that Marc Galanter’s account of repeat 

players anticipated but that administrative law scholarship, fixated on rulemaking, 

has largely missed.180 

Finally, the near-total absence of aggregation compounds this doctrinal 

distortion among represented and unrepresented parties. Because state welfare 
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challenges proceed almost entirely as individual appeals, a systemic agency practice 

(like an unlawful notice form or categorical misreading of a federal eligibility rule) 

must be litigated one claimant at a time. But individual reversals frequently leave 

the agency practice intact.181 Scholars have begun to map how aggregation might 

migrate into administrative adjudication, but that work has centered on federal 

programs.182 Welfare adjudication in state court is a promising arena to test whether 

the tools of aggregate litigation can be brought to bear on the administration of the 

safety net. 

These findings inform the analysis that follows. They suggest that state 

courts have unrealized potential to provide meaningful oversight of welfare 

administration, but that realizing this potential requires addressing the structural 

conditions that currently limit it. Critically, this Part shows that different types of 

welfare litigation require distinct solutions. A reform agenda should be responsive 

to these different types of welfare litigation. The procedural barriers facing pro se 

claimants in eligibility disputes differ from the doctrinal underdevelopment that 

characterizes overpayment litigation, and both differ from the strategic opportunity 

presented by provider cases where beneficiary interests go unrepresented. These 

findings matter more now than they would have a couple years ago for OBBBA has 

created a fiscal crisis that will pressure state agencies to restrict access to benefits. 

It is to that challenge that this Article now turns. 

III. RECONSIDERING THE ROLE OF STATE COURTS IN SOCIAL 

DEMOCRACY 

The previous Part documented a landscape of state-court welfare litigation 

that defies easy characterization. State courts adjudicate thousands of disputes over 

Medicaid, SNAP, and TANF each year. Unrepresented claimants sometimes 

prevail. Legal-aid lawyers occasionally secure systemic relief. Yet these cases also 

reveal a system under strain, including procedural barriers that functionally 

foreclose review, deferential review of agency fact-finding, and doctrinal 

fragmentation that produces inconsistent outcomes across jurisdictions. 

To be sure, the cases analyzed in Part II predate OBBBA, and the fiscal 

pressures that law creates may alter the dynamics of state court welfare litigation in 

ways this study cannot predict. But understanding the baseline is a precondition for 

assessing what changes. The patterns documented here (the prevalence of pro se 

claimants, the structural asymmetry of overpayment litigation, and the doctrinal 

development driven by providers) are unlikely to disappear. If anything, OBBBA’s 

cost-shifting will intensify them. But studying how state courts have responded to 

challenges of welfare administration in the last three decades offers the best 

available guide to how they might respond to the next one. 

What should we make of this mixed picture? One response is to treat 

state-court welfare litigation as a curiosity, an artifact of cooperative federalism that 

generates cases but few of consequence. On this view, the cases documented in Part 
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II represent mere error correction at the margins, significant to individual claimants 

but irrelevant to the structural forces that shape welfare policy. 

This Part argues for a different interpretation. State court welfare litigation 

matters (and could matter more) because it represents one of the few institutional 

sites where low-income Americans can contest the administrative decisions that 

determine their access to basic necessities. This claim requires qualification. State 

courts cannot redistribute wealth, cannot compel legislative generosity, and cannot 

overcome the political economy that produces inadequate safety nets. But they can 

do something more modest and, in the current moment, essential. They can force 

agencies to follow their own rules, explain their decisions, and treat claimants as 

rights-bearing citizens rather than objects of administration. Admittedly, whether 

state courts fulfill even this limited function depends on conditions that vary 

dramatically across jurisdictions. The fiscal changes and procedural demands 

OBBBA imposes will intensify the pressure on state agencies. Whether state courts 

can serve as meaningful fora to challenge these agency actions will shape the lived 

experience of social citizenship for millions of Americans in the years ahead. 

A. OBBBA’s Challenge to State Agencies and Legal Aid 

The One Big Beautiful Bill Act of 2025, signed into law on July 4, 2025, 

represents the most significant retrenchment of the U.S. welfare state since the 1996 

Personal Responsibility and Work Opportunity Reconciliation Act.183 The 

Congressional Budget Office estimated that the law will reduce federal spending on 

health care by a trillion dollars and increase the number of uninsured Americans by 

ten million over the next decade.184 But these aggregate figures obscure a critical 

dimension of the law’s architecture. OBBBA does not simply cut benefits. It 

fundamentally restructures the fiscal relationship between the federal government 

and the states, shifting unprecedented costs onto state governments and creating 

intense pressure to reduce access to means-tested public benefits. 

The Medicaid provisions alone impose staggering new burdens on state 

governments. OBBBA mandates work requirements for all adults ages 19 to 64 

enrolled through the Affordable Care Act (ACA expansion, requiring states to verify 

compliance for at least one month before application and conduct verification at 

least twice per year.185 CBO estimates this provision will increase the uninsured 

population by 5.3 million and reduce federal Medicaid spending by $326 billion 

over ten years. These costs will fall disproportionately on states, which must 

administer the complex verification systems the law newly requires.186 OBBBA also 

mandates that states conduct eligibility redeterminations every six months, rather 

than annually, for adults enrolled through Medicaid expansion, a change projected 
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to increase the uninsured population by 700,000 and reduce federal spending by $63 

billion.187 

Perhaps most significantly, OBBBA restructures Medicaid financing in 

ways that will force states to absorb costs previously borne by the federal 

government. The law reduces the “safe harbor” limit for provider taxes, a crucial 

mechanism states use to finance their share of Medicaid costs, from 6% to 3.5% for 

expansion states, phased-in between fiscal years 2028 and 2032.188 CBO estimates 

this provision will reduce federal Medicaid spending by $191 billion and increase 

the uninsured population by 1.1 million.189 The law also caps state-directed 

payments to managed-care organizations at 100% of the Medicare rate for expansion 

states (110% for non-expansion states), reducing federal spending by an additional 

$149 billion.190 These financing changes do not eliminate state obligations. They 

simply shift costs from the federal government to the states, leaving state 

governments to either absorb massive new expenditures or cut eligibility and 

benefits. 

OBBBA’s SNAP provisions impose even more dramatic fiscal burdens on 

states. For the first time in the program’s history, OBBBA requires states to share in 

the cost of SNAP benefits, which had been entirely federally funded since the 

program’s inception.191 The law also increases the state share of administrative costs 

from 50% to 75% beginning in fiscal year 2027.192 Recently, one think tank 

concluded that these changes will cause state SNAP costs to more than double, with 

a median increase of approximately 202%.193 In fifteen states, the share of the state 

budget required for SNAP will increase by more than 300%, and in some states, like 

Alaska, Florida, and New Mexico, costs could double even that.194 States are 

required to balance their budgets annually, and many will be unable to absorb these 

costs without making painful tradeoffs. As the same think tank concluded, states 

face “impossibly high costs—forcing them to cut other programs, raise taxes, reduce 

SNAP access, or end their SNAP programs altogether.”195 Indeed, CBO warned that 

some states would end their SNAP programs entirely, and 23 governors signed a 
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letter to congressional leadership stating that they may be forced to do so.196 If even 

a few of the hardest-hit states terminated their SNAP programs, millions of people 

would lose access to food assistance.197 

This fiscal context is essential to understanding the stakes of state-court 

welfare litigation in the years ahead. OBBBA does not merely cut federal spending. 

It creates powerful incentives for state governments to restrict access to public 

benefits through every available mechanism. States facing budget crises will have 

strong incentives to deny applications, terminate benefits at the slightest procedural 

irregularity, and interpret eligibility rules as narrowly as possible. The 

administrative apparatus that processes claims for Medicaid, SNAP, and TANF will 

be under intense pressure to reduce rolls, pressure that will manifest in the countless 

bureaucratic decisions that determine whether individuals receive the benefits to 

which they are entitled. As the following sections demonstrate, state courts will be 

the primary (and sometimes the only) forum in which these administrative decisions 

can be challenged. 

The fiscal pressures OBBBA creates would be troubling under any 

circumstances. But they arrive at a moment when the legal infrastructure for 

challenging improper benefit denials has itself been severely eroded. Understanding 

what is at stake requires situating state-court welfare litigation within the current 

moment for legal aid. Returning to T.H. Marshall, the right to justice (what he 

defines as “the right to defend and assert all one’s rights on terms of equality with 

others”) is not merely one right among many.198  It is, rather, the precondition for 

vindicating all other rights, the mechanism through which the formal promise of 

citizenship could be realized in practice. Legal scholars have drawn on Marshall’s 

framework to argue that access to legal services is fundamental to full citizenship. 

As Hilary Sommerlad has observed, legal aid represents “a new stage” in the 

relationship between law and society—a recognition that formal legal rights are 

meaningless without the practical capacity to enforce them.199 When the state 

provides legal assistance to those who cannot afford it, it acknowledges that 

citizenship requires not merely the abstract existence of rights but the material 

conditions necessary for their vindication. Conversely, the withdrawal of legal aid 

amounts to an attack on citizenship itself, relegating those without resources to a 

diminished form of membership in the political community. 

In the United States, the infrastructure for providing legal assistance to 

welfare claimants has been weakened for decades. The Legal Services Corporation 

estimates that 86% of the civil legal problems reported by low-income Americans 

receive inadequate or no legal help.200 Legal-aid organizations have been subject to 

repeated funding cuts and substantive restrictions on the types of cases they can 
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bring.201 Law school clinics and pro bono programs partially fill the gap, but their 

resources are vastly outstripped by demand.202 The result is that most welfare 

claimants who face benefit denials must navigate the administrative appeals process 

on their own. When they do, they confront bureaucracies with superior resources 

and expertise. 

This brings us to the central question of this Part. Could state courts serve 

as meaningful sites for vindicating social citizenship, or are they destined to 

reproduce the patterns of exclusion and disempowerment that characterize so much 

of the U.S. welfare state? The answer depends not merely on doctrine but on the 

institutional conditions surrounding welfare litigation—conditions that, as we shall 

see, could potentially be transformed. 

B. Countervailing Power and Welfare Litigation 

Recent scholarship has emphasized the absence of institutions capable of 

checking concentrated economic and political power. Kate Andrias and Benjamin 

Sachs have argued that the central challenge of our era is the absence of 

“countervailing power,” i.e., organizations and institutions capable of representing 

the interests of workers and the impoverished in political and economic life.203 

Where unions once provided a counterweight to employer power, their decline—to 

barely 6% - of the private sector workforce—has left workers without an effective 

voice in either the workplace or the political arena.204 The result is a political 

economy in which the interests of the wealthy and powerful are systematically 

overrepresented while those of ordinary citizens are systematically marginalized. 

Andrias has argued that administrative law could serve as a site for building 

countervailing power, drawing on the historical example of the Fair Labor Standards 

Act’s (“FLSA”) industry committees.205 The FLSA originally established tripartite 

committees, composed of representatives from industry, labor, and the public, to set 

minimum wages in particular sectors. These committees operated on the assumption 

that substantive redistribution could be achieved through  worker participation, 

because workers could now better influence the rules governing their 

employment.206 The industry committee model eventually gave way to a uniform 

national minimum wage, but Andrias suggested it offers a template for thinking 

about how administrative processes might empower the constituencies they are 

meant to serve.207 
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How might these insights apply to welfare administration? Michael 

Lipsky’s concept of “bureaucratic disentitlement” helps illuminate the stakes.208 

Lipsky described how administrative agencies reduce their obligations to 

beneficiaries through “obscure actions and inactions in the hidden recesses of 

routine decision making.”209 Quality control campaigns that punish caseworkers for 

erroneous payments create incentives to deny borderline claims. Procedural 

requirements that applicants find difficult to satisfy lead to case closures that never 

appear in official statistics. Inflation erodes the real value of benefits while nominal 

amounts remain unchanged. These mechanisms operate largely outside public view, 

producing massive reductions in the welfare state without the political 

accountability that would attend explicit legislative cuts. Crucially, Lipsky 

emphasized that the relationship between citizens and the state involves not merely 

the benefits received but also “the opportunities and occasions to influence 

government.”210 Bureaucratic disentitlement reduces material support while 

simultaneously shutting down channels through which beneficiaries might contest 

those reductions.  

Could state-welfare litigation serve as a mechanism for building 

countervailing power against these tendencies? Jamila Michener’s research on civil 

legal rights expansions suggests that it could—but only under specific conditions.211 

Michener studied the campaigns that led to right-to-counsel legislation in New York 

City and San Francisco, finding that grassroots mobilization from “race-class 

subjugated communities” was the necessary condition for these expansions.212 In 

both cities, tenant organizations played a crucial role, building power at the 

grassroots level, maintaining financial autonomy from legal services providers, and 

operating both within and outside formal legal channels.213 It was this “people 

power” that pushed expansions beyond the threshold of political possibility, 

overcoming resistance from real estate interests and skeptical policymakers. 

Michener’s findings suggest that the political impact of civil legal services depends 

on their connection to broader organizing efforts. Legal representation that treats 

each case as an isolated dispute may achieve individual victories without building 

the collective capacity to challenge systemic problems. But legal services embedded 

within membership-driven organizations, i.e., organizations focused on building 

power rather than merely providing services, can contribute to the development of 

countervailing power that extends well beyond the courtroom.214 
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The question, then, is whether welfare litigation could be organized along 

similar lines. Michener’s account underscores a critical point for the analysis that 

follows: legal process matters politically not because it substitutes for organizing 

but because it can either reinforce atomization or create occasions for collective 

identification. Administrative hearings—where claimants challenge benefit denials 

before agency adjudicators—are among the few recurring sites where welfare 

recipients encounter the state as rights-bearing subjects rather than as administrable 

objects. Under current conditions, these encounters are deliberately individualized 

and stripped of any collective dimension. But they need not be. If connected to 

organizational infrastructure, they could become moments of recognition that link 

personal grievance to shared structural injury. The repeated experience of 

contestation in these settings would not itself build mass movements, but it could 

supply the raw material—stories, records, relationships—out of which broader 

political mobilization becomes possible. At a moment when Congress is further 

fragmenting the U.S. welfare state, welfare litigation will necessarily follow the 

federalist structure of varied state governance. The question is not whether courts 

are ideal sites for democratic contestation, but whether, given the foreclosure of 

other avenues, they are among the few remaining institutions that low-income 

people can reliably access at all. 

In considering what state courts might contribute to building countervailing 

power, it is necessary to confront a powerful line of critique suggesting that 

progressive hopes in courts are fundamentally misplaced. Scholars working within 

the emerging law-and-political-economy tradition have argued that courts are 

structurally positioned to protect concentrations of economic and political power 

rather than to challenge them. If this critique is correct, then the project of this 

Article—reconsidering state courts as sites for anti-poverty efforts—may be built on 

a mistaken premise. Ryan Doerfler and Samuel Moyn have offered the most 

uncompromising version of this critique. In a series of influential articles, they have 

argued that the Supreme Court is “undemocratic in role and output” and that the 

remedy is not relegitimation but “institutional redefinition.”215 Progressives, they 

argue, should reject the “legitimacy frame” that treats the Court’s problem as one of 

politicization. Instead, the question should be “how to enable democracy within our 

constitutional scheme.”216 Their proposal is to disempower courts altogether, 

through jurisdiction stripping, supermajority requirements for judicial review, or 

other mechanisms that would redirect power to the elected branches. Courts, in their 

view, are not sites where progressive politics should be pursued, but rather obstacles 

to be overcome. 

Joseph Fishkin and William Forbath provide historical depth to this 

critique. Drawing on their research into what they call the “democracy of 

opportunity” tradition in American constitutional thought, they document a striking 

pattern: “Courts have taken the side of holding that the Constitution protects the 
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rights of aristocracy and oligarchy to maintain their outsized economic and political 

power.”217 From the gutting of Reconstruction-Era civil rights statutes to the 

Lochner Era’s attacks on labor legislation to the contemporary Court’s evisceration 

of voting rights and campaign finance laws, courts have consistently been what 

Fishkin calls “the least dangerous branch to aristocrats and oligarchs.”218 

This critique is not easily dismissed. But for low-income Americans, 

especially those pushing back against illegality in welfare administration, 

majoritarian institutions are not merely imperfect—they are inaccessible. 

Administrative opacity, voter suppression, economic precarity, and the 

fragmentation of welfare constituencies means that a “politics instead of courts” 

strategy is less realistic. Courts are not ideal fora for poor people’s claims, but they 

are relatively permeable compared to legislatures and gubernatorial administration. 

Courts are not democratic in the thick sense, but they are often the only institutions 

that accept claims from people with no money, no organization, and no realistic 

ability to reward or punish elected officials. Litigation is, then, a next-best mode of 

participation when political channels are closed. When it comes to welfare litigation, 

courts are residual sites to contest social citizenship for those locked out elsewhere. 

Court skeptics tend to focus on instances where courts displace and 

frustrate majoritarian preferences on highly salient political questions. Welfare 

litigation, especially at the state level, is often doing something narrower and more 

defensible: forcing agencies to follow their own rules, explain exclusions, and justify 

bureaucratic violence carried out through procedure. Courts are not being asked to 

design the welfare state but to interrupt bureaucratic disentitlement that operates 

precisely because it avoids political visibility. That makes judicial intervention less 

democratically suspect. 

Furthermore, there may be reasons to think that state courts occupy a 

different structural position than the federal courts that are the primary target of these 

critiques. Federal courts have long been constrained by the “counter-majoritarian 

difficulty”—the concern that unelected judges should not override the policy 

choices of democratically accountable legislatures.219 This concern has arguably 

produced a complex body of justiciability doctrines that limit federal courts’ 

capacity to intervene in disputes with significant policy implications. Whatever the 

merits of these doctrines as applied to federal courts, scholars have increasingly 

recognized that they do not translate straightforwardly to the state level. 

State courts operate under fundamentally different institutional conditions 

than their federal counterparts. Most significantly, state constitutions are “power-
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limiting” rather than “power-creating” documents. Where the federal Constitution 

grants specific powers to the national government, state constitutions typically 

assume plenary state authority.220 Moreover, thirty-eight states select their judges 

through some form of election, a feature that dramatically alters the democratic 

theory of judicial review.221 An elected state judiciary is not vulnerable to the 

counter-majoritarian objection in the same way as the appointed federal bench. State 

judges who intervene in policy disputes can claim majoritarian legitimacy—they 

are, after all, accountable to the same electorate as the legislators whose actions they 

review. The “majoritarian problem” David Schultz identifies (i.e., the concern that 

elected judges may be too responsive to popular pressure) is real, but it is a different 

one than the counter-majoritarian difficulty that constrains federal courts.222 

State constitutions also contain substantive provisions that have no federal 

analogue. Helen Hershkoff has documented how state constitutional provisions 

explicitly recognize affirmative duties such asto provide education, to protect the 

environment, to ensure public welfare.223 The New York Constitution declares that 

“the aid, care and support of the needy are public concerns and shall be provided by 

the state.”224 Montana’s constitution guarantees a “clean and healthful 

environment.”225 These provisions empower state courts to require governmental 

action in ways that would be constitutionally impermissible for federal courts. 

State courts are also unbound by federal justiciability doctrines. Hershkoff 

has shown that many state courts have developed more expansive approaches to 

standing, advisory opinions, and ripeness than their federal counterparts.226 These 

procedural differences are not merely technical but rather reflect different 

assumptions about the proper role of courts in democratic governance. A state court 

that issues advisory opinions or grants standing to public interest plaintiffs is 

expressing a judgment that judicial involvement in policy disputes can enhance 

rather than undermine democratic deliberation. 

None of this means that state courts are immune from the structural 

dynamics the aforementioned scholars have identified. State courts, too, are staffed 

by lawyers trained in the common law tradition, socialized into modes of reasoning 

that privilege individual property rights over collective welfare claims. State courts, 

too, face pressures from powerful interests and operate within political economies 

that generate systematic inequalities. The question is not whether state courts are 
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perfect vehicles for progressive change (spoiler alert: they are not), but whether their 

distinctive institutional features create openings that do not exist in the federal 

system. Kate Andrias suggested that “labor’s constitutional vision does not counsel 

in favor of abandoning judicial review or courts altogether” and pointed out that a 

state court victory by New York farmworkers “highlights the extent to which courts 

can be an important site for constitutional contestation, particularly when 

pathologies in the democratic process allow corporations and wealthy interest 

groups to capture putatively democratic channels.”227 According to Andrias, in that 

instance, “the state courts provided a site for public hearing about critical labor 

issues and engaged in dialogue and debate with other branches and with the public, 

leading to subsequent legislative action.”228 As Olatunde Johnson has argued, 

“[a]lthough courts may not be the ideal location for the realization of progressive 

dreams due to both their inefficiency and often antidemocratic nature, at least in the 

short (and likely medium) term they will be the location of important 

contestations.”229 For Johnson, the “critical question then is how to litigate and 

engage with courts in ways that do not simply replicate the classic problem of 

sidelining social movements.”230  

Given that reality, welfare advocates cannot simply cede state courts to 

agencies and providers. Instead, advocates need to determine what advantages 

litigation offers while remaining attentive to the democratic and movement-

lawyering critiques that counsel against court-centrism. The question is how state 

courts can be shaped to create more favorable conditions for challenging welfare 

administration. Creating those conditions for welfare litigation in state courts is just 

one way to build countervailing power for poor people in the United States.231 

IV. RECONSTRUCTING WELFARE LITIGATION 

The previous Part posits that state courts could serve as meaningful sites 

for contesting welfare administration, not because courts can build social 

democracy, but because they can force agencies to follow their own rules and treat 

claimants as rights-bearing citizens. In the face of the critique that advocates’ hopes 

in courts are misplaced, Part III argued that administrative review in state courts 
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differs from the constitutional politics that that critique targets. Yet whether state 

courts fulfill even this limited function depends on conditions that vary dramatically 

across jurisdictions. This Part turns from theory to practice, outlining a reform 

agenda responsive to the litigation patterns documented in Part II and the arguments 

developed in Part III. 

A. Reforms Responsive to the Typology 

Part II documented that challenges to agency benefit determinations, the 

paradigmatic welfare case, are often brought by unrepresented claimants, rarely 

generate published opinions, and seldom produce precedent that benefits future 

litigants. Even when claimants prevail, their victories remain invisible to others 

facing similar problems. The reforms most responsive to these patterns include 

expanded representation, procedural simplification, aggregation mechanisms that 

make individual grievances visible as systemic patterns, and expedited review for 

claimants who cannot wait months for appellate resolution while forgoing medical 

care or food assistance. 

Overpayment and recoupment cases require different interventions. Part II 

identified a structural asymmetry in this litigation. The state deploys institutional 

advantages (like control of the administrative record and the ability to effectuate 

collection through benefit reduction) against vulnerable claimants. Here we need 

substantive doctrinal development. Chaudhary illustrates how foundational 

questions, such as who bears the burden of proof, remain unresolved in many 

states.232 Mickman reveals how procedural complexity, requiring separate appeals 

for interconnected determinations, forecloses meaningful review.233 Doctrinal 

reforms should include clear burden-of-proof rules placing the onus on the agency 

initiating collection, equitable defenses that account for agency error and claimant 

blamelessness, hardship standards that prevent recoupment from causing destitution, 

and consolidated procedures allowing claimants to challenge related determinations 

in a single proceeding. 

Provider litigation calls for yet another approach. Part II illustrated the 

extent to which hospitals, nursing homes, and managed-care organizations shape the 

administrative law governing welfare programs by challenging reimbursement rates 

and coverage determinations. Providers are sophisticated repeat players who 

generate developed appellate doctrine, whereas claimants are one-shotters whose 

cases rarely produce precedent.234 The law of Medicaid administration is thus being 

made by parties whose interests sometimes diverge from those of beneficiaries. 

Rather than treating provider litigation as irrelevant to beneficiary interests, 

advocates might look for opportunities to align with or intervene in provider cases 

where beneficiaries have stakes in the outcome. Amicus participation, intervention 

where rules permit, and coordination with provider counsel in cases of aligned 

interest could allow beneficiary advocates to shape doctrine that they currently cede 

to other parties. 
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Admittedly, the asymmetry between provider and claimant litigation is a 

structural feature that no reform agenda can fully overcome. For the foreseeable 

future, hospitals and nursing homes will always have greater resources to pursue 

appeals and shape doctrine than welfare recipients. But acknowledging this 

asymmetry is not the same as accepting it as immutable. One could imagine modest 

procedural changes, such as encouraging amicus participation, strategic 

coordination with provider counsel where interests align, and intervention in cases 

where beneficiary stakes are clear. That expansion of provider litigation to include 

beneficiary interests could influence doctrinal development at the margins. The 

result would not be parity but presence, ensuring that people who rely on these 

programs would be heard in cases where the program’s legality and direction are in 

question. 

The procedural rules governing judicial review of welfare administration 

vary dramatically across jurisdictions and often disadvantage claimants. For 

eligibility disputes, the barriers are primarily procedural. Many states impose short 

deadlines—often thirty days or less—for seeking judicial review, and unrepresented 

claimants preoccupied with the immediate crisis of lost benefits frequently miss 

them. Claimants must typically obtain the administrative record, sometimes at their 

own expense. And ordinary appellate timelines are ill-suited to disputes where 

losing Medicaid means losing access to medications and losing SNAP means not 

being able to feed one’s children. Reforms could extend filing periods, require 

agencies to transmit records automatically, and establish expedited review for cases 

involving imminent harm. 

For overpayment cases, courts have been reluctant to apply equitable 

defenses against government agencies, even when agency error caused the 

overpayment. Deferential review standards make it difficult for claimants to prevail 

even when agency decisions rest on thin evidentiary foundations. And the without-

fault standard familiar from federal Social Security law has no clear analogue in 

most state welfare programs.235 Strategic litigation could develop these doctrines, 

but doing so requires repeat-player advocates who can identify favorable cases and 

build legal theories across multiple proceedings. 

State-court judges who review welfare administration decisions often lack 

familiarity with the complex regulatory frameworks governing public benefits. A 

judge who handles welfare cases occasionally may not understand the difference 

between categorical and medically needy Medicaid eligibility or the federal 

regulations governing overpayment recoupment. Continuing judicial education 

programs could address this gap, and some jurisdictions might consider specialized 

welfare courts or divisions staffed by judges with expertise in public-benefits law. 

Pennsylvania’s Commonwealth Court, which has exclusive jurisdiction over civil 

actions against state agencies, provides one model.236 
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The distinctive provisions of state constitutions—positive rights to 

education, welfare, and a healthy environment—remain largely untapped as sources 

for challenging welfare administration.237 A reform agenda should include strategic 

litigation designed to develop state constitutional doctrine around welfare rights. 

This long-term work is unlikely to produce immediate victories, but could be 

transformative over time. 

B. The Need for Representation, Coordination, and Organization 

The most fundamental barrier to effective welfare litigation is the absence 

of legal representation. Part II documented that claimants in eligibility disputes are 

overwhelmingly pro se and that represented claimants achieve better outcomes and 

generate more developed doctrine. The right-to-counsel campaigns in New York 

City and San Francisco that Michener identified do, in fact, provide a model for 

expanding access to legal services, but welfare litigation presents distinctive 

challenges.238 Unlike eviction defense, where the threat is immediate and the remedy 

is clear, welfare litigation often involves prospective benefits whose value is harder 

to dramatize. A campaign for the right to counsel when food stamps are cut may not 

generate the same political energy as the right to counsel when facing eviction. 

More fundamentally, representation alone is insufficient. Following 

Michener’s analysis, legal services must be connected to organizational 

infrastructure that can build collective capacity beyond individual cases. This 

requires partnerships between legal-aid organizations and membership-based 

advocacy groups, know-your-rights training programs that prepare claimants to 

participate in administrative proceedings, and structures through which claimants 

can support one another through the appeals process. Existing legal-aid restrictions 

complicate this agenda: organizations receiving Legal Services Corporation funding 

are prohibited from engaging in lobbying, class actions, and certain other 

activities.239 A reform agenda must either work within these restrictions or pursue 

their modification. 

Individual case-by-case litigation cannot address systemic problems in 

welfare administration. Even successful individual appeals leave underlying agency 

practices undisturbed. Eligibility disputes present the strongest case for class action 

treatment: when an agency adopts a policy that systematically denies benefits, all 

affected claimants share a common grievance, and class certification can transform 

thousands of invisible individual denials into a single visible challenge. Yet class 

certification faces significant obstacles, and reform efforts should focus on 

developing theories of commonality suited to welfare administration—emphasizing 

common policies and procedures rather than identical individual circumstances. 

Overpayment cases present a more challenging context for aggregation 

given the individualized nature of overpayment calculations. Strategic litigation may 
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need to proceed through test cases that establish favorable precedent, as Chaudhary 

did for burden of proof, rather than through class-wide adjudication. Where class 

actions are unavailable, organizational plaintiffs may provide an alternative: 

organizations representing welfare recipients can sometimes establish standing to 

challenge agency practices on behalf of their members. 

Effective welfare litigation requires coordination that transcends state 

boundaries. Currently, advocates in different states develop strategies 

independently, often unaware of successful theories or favorable precedents 

elsewhere. But infrastructure for coordination exists in fragmentary form and could 

be strengthened. The National Health Law Program (“NHeLP”) has developed 

perhaps the most sophisticated model, at least for Medicaid. NHeLP maintains 

“Health Law Partnerships” with state-based organizations in over 20 states and 

monitors legal developments through its Amicus Project 240 Its litigation strategy 

will be crucial in responding to OBBBA. But NHeLP’s focus is Medicaid, and 

comparable infrastructure for SNAP and TANF does not exist at the same scale. The 

National Center for Law and Economic Justice (“NCLEJ”) pursues high-impact 

litigation designed to establish nationwide precedents. Its recent challenges to SNAP 

processing delays in Alaska and Missouri demonstrate the continuing vitality of this 

approach. But NCLEJ’s strategy depends on local partners to identify cases and 

monitor the enforcement of the resulting judgments.241 The Center for Law and 

Social Policy’s (CLASP) Community Partnership Group centers the voices of 

people with lived experience, but its focus is policy rather than litigation.242 And the 

Sargent Shriver National Center on Poverty Law, which for over 50 years trained 

multistate networks and published the influential Clearinghouse Review, a 

periodical written by and for legal aid attorneys, closed last year. The Shriver 

Center’s demise leaves a gap in training and convening functions no existing 

organization can replace.243 

Another significant challenge is the failure to coordinate between legal-aid 

organizations and grassroots groups. The National Welfare Rights Organization 

(“NWRO”), founded in 1966, mobilized welfare recipients as a political 

constituency during the same period that legal services lawyers were winning 

landmark cases like King v. Smith and Goldberg v. Kelly.244 The litigation and 

organizing were mutually reinforcing. NWRO chapters identified plaintiffs and 

generated political pressure, while legal victories provided organizing tools and 
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demonstrated that success was possible. The NWRO’s decline left welfare recipients 

without organizational voice, and nothing comparable has emerged since.245 

The Poor People’s Campaign represents the most ambitious contemporary 

attempt to fill this gap. Explicitly drawing on the legacy of both the original Poor 

People’s Campaign, an effort Dr. Martin Luther King Jr. had just begun to lead 

before his assassination,246 and the NWRO, the movement has built coordinating 

committees in over 40 states and mobilized thousands of low-income people around 

issues including Medicaid and SNAP.247 But the Campaign differs from the NWRO 

in important ways. It’s explicitly faith-based, and its focus is broad rather than 

specifically centered on welfare rights. Moreover, its primary tactics are moral 

witness and voter mobilization rather than administrative advocacy, and its 

organizational structure is less membership-based and movement-oriented. Whether 

an effort like the Poor People’s Campaign could serve as the organizing partner for 

a coordinated welfare litigation strategy remains an open question. 

A fully coordinated approach would require several elements: (1) a 

litigation-coordinating function extending NHeLP’s model beyond Medicaid to 

encompass SNAP and TANF; (2) regional compacts among legal-aid organizations 

pooling resources for appellate litigation; (3) a philanthropic collaborative providing 

multi-year funding for both litigation and organizing; (4) litigation-organizing 

partnerships connecting legal aid with grassroots groups building power among 

welfare recipients; and (5) a clearinghouse function filling the gap left by the 

shuttering of the Shriver Center. None of this infrastructure currently exists in 

coordinated form. Building it would require philanthropic investment, 

organizational collaboration, and strategic vision that transcends the silos currently 

fragmenting welfare advocacy. But the alternative will not adequately enforce the 

lawful administration of public benefits by state agencies. 

A state-by-state litigation strategy will inevitably produce inconsistent 

outcomes. Claimants in states with robust legal-aid infrastructure and favorable 

precedent will fare better than those in states without.248 But this patchwork already 

exists and persists as a feature of cooperative federalism, regardless of the reform 

agenda proposed here. The relevant comparison is not between state-court 

fragmentation and uniform federal protection, but between state-court fragmentation 

and no meaningful judicial review at all. Moreover, inconsistency can be a resource 

as well as a limitation. Favorable precedent in one state can inform advocacy in 

others, and stark cross-state disparities can themselves become the basis for political 

mobilization. The regional compacts and coordination mechanisms proposed in Part 

IV are designed precisely to mitigate fragmentation by enabling advocates to learn 

from victories elsewhere and develop shared litigation strategies.  
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In the absence of accessible majoritarian institutions, courts remain a 

necessary, if imperfect, site of contestation for welfare claimants. Welfare 

federalism in the United States has fractured both governance and resistance, 

dispersing authority across states and agencies while excluding claimants from 

national fora to aggregate and press their claims. State courts cannot repair that 

fragmentation on their own. But abandoning courts without first rebuilding access 

to other institutions would not democratize the welfare state. Turning away from 

courts would only accelerate the erosion of welfare rights into administrative 

privileges, leaving those most affected by OBBBA’s retrenchment without any 

institution capable of hearing their claims, recording their injuries, or forcing the 

state to answer, let alone redress, illegality. 

CONCLUSION 

State courts cannot, by themselves, build social democracy. The forces 

arrayed against redistribution, including fiscal constraints, political resistance, and 

bureaucratic inertia, are powerful. And even if they weren’t, judicial intervention 

has inherent limitations. But state courts could, under the right conditions, become 

meaningful sites within a broader struggle over social citizenship. The question is 

whether advocates and policymakers will invest in creating those conditions. The 

reforms outlined in this Article are ambitious, but they’re not utopian. Right-to-

counsel campaigns have already achieved significant victories in major cities. 

Procedural reforms are within reach for state legislatures and judicial rulemaking 

committees. Strategic litigation networks have been built in other areas of public 

interest law. Why not in this one? And state constitutional provisions await further 

interpretation. What has been lacking is a framework for understanding how these 

discrete reforms might fit together and contribute to building the necessary 

resistance to OBBBA’s era-defining retrenchment. This Article has provided such a 

framework, drawing on scholarship concerning social citizenship, countervailing 

power, and the distinctive institutional position of state courts. The coming years 

will test whether state courts can rise to meet the challenge. With the retraction of 

both Congressional funding and federal judicial review, state courts represent one 

of the last institutional fora to challenge welfare administration in the post-OBBBA 

era. Whether that possibility becomes reality depends on choices that judges, 

administrators, and advocates make in the years ahead. 


