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INTRODUCTION

In 2021, as part of the COP26 climate negotiations in Glasgow, the
Glasgow Financial Alliance for Net Zero (“GFANZ”) was announced.'
This Alliance of banks, asset managers, and insurance companies, among
other financial institutions, with more than $130 trillion of assets under
management when announced, was based on a pledge by the participating
companies to work towards net-zero status in their businesses by 2050 or
sooner.” Led by former UK Bank of England Governor Mark Carney, who
is now the UN.’s Special Envoy on Climate, it seemed to have some
promise as a “soft law” governance mechanism to develop voluntary
industry standards for the constituent entities in reducing the carbon
emissions of their businesses and their “financed emissions”™—at least such
promise in the absence of stronger, enforceable standards.

By 2024, the Alliance seems to be in disarray, at least if media reports
are accurate. Efforts to align GFANZ with the substantive standards of the
U.N.’s ‘Race to Zero’ have provoked sustained political pushback in the
U.S. The Race to Zero standards include limiting financing of new oil and
gas and excluding new coal financing.’ As such, they are in line with the
International Energy Association’s views on what is necessary if the world
is actually to reach a net zero economy by 2050.* Yet, by seeming to make
promises to limit fossil-fuel financing, members of GFANZ such as
BlackRock, JPMorgan Chase, Citigroup, and Bank of America have been
targeted in the United States by Republican state Attorneys General for
their participation in “fossil fuel boycotts.” In contrast, BlackRock has
been asked by New York City’s Comptroller Brad Lander to explain the
disconnect between its public statements purporting to limit fossil fuel

1. GLASGOW FINANCIAL ALLIANCE FOR NET ZERO, https://www.gfanzero.com/ (last
visited Apr. 24, 2024) [https://perma.cc/7USW-RADX].

2. Id.

3. See Race to Zero Criteria, CLIMATE CHAMPIONS,
https://climatechampions.unfcce.int/system/criteria/  (last  visited May 18, 2024)
[https://perma.cc/ZHB9-KWWR].

4. INT’L ENERGY ASS’N, NET ZERO BY 2050: A ROADMAP FOR THE GLOBAL ENERGY
SECTOR (2021).

5. See text accompanying infira notes 30-42.
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investments as part of GFANZ, and its continuing position as the world’s
largest investor in fossil fuels.® Efforts by the Republican Attorneys
General challenging GFANZ participants and requesting information,
under oath, follow legislative efforts in oil and gas producing states to
exclude state business with, or pension fund investment in, these and other
listed banks for their “fossil fuel boycotts.” These state initiatives are
starting to have their intended effects, with asset manager Vanguard and
insurance companies Zurich Insurance Company and Munich Re, among
others, leaving GFANZ-affiliated initiatives, citing antitrust concerns.®
Moreover, any suggestion that global banks are pulling back on fossil
fuel funding as part of their commitments to GFANZ is a chimera. Since
the Paris Agreement was signed, in total global banks provided $4.6 trillion
of new fossil fuel finance through 2022.° Two of the top four U.S. fossil
fuel financing banks—Citibank and Bank of America—are members of the
Steering Committee for the Net Zero Banking Alliance (one of seven
industry-specific GFANZ alliances).”” Canadian banks that are also
members of GFANZ continue to fund tar sands oil extraction in the
province of Alberta, even as many international banks and investors are
pulling out of that particular site of extraction." In 2021 each of the five

6. Letter from Brad Lander, New York City’s Comptroller, to Laurence D. Fink, Chief
Executive Officer BlackRock Inc. (Sept. 21, 2022), https://comptroller.nyc.gov/wp-
content/uploads/2022/09/Letter-to-BlackRock-CEO-Larry-Fink.pdf. These developments
will be discussed in Part I below.

7. As discussed immediately below, many of the banks that have joined GFANZ are
not actually boycotting the funding of fossil fuel companies. Further discussion of the
legislation targeting these banks and asset managers is found at text accompanying notes 31-
35 & 118-129, infra.

8. Ross Kerber & Noor Zainab Hussain, Vanguard Quits Net Zero Climate Effort,
Citing Need for Independence, REUTERS (Dec. 7, 2022, 4:21 PM),
https://www reuters.com/business/sustainable-business/vanguard-quits-net-zero-climate-
alliance-2022-12-07/, Andrew Putwain, Why are Massive Re/Insurers Leaving Net Zero
Groups?, INSURANCE INVESTOR (Apr. 13, 2023), https://insuranceinvestor.com/articles/why-
are-massive-reinsurers-leaving-net-zero-groups/ [https://perma.cc/SPT9-2XDK].

9. Camilla Hodgson, Global Banks Keep Up Pace with § 742bn in Fossil Fuel
Finance Despite Climate Pledges, Fin. TmMES (Mar. 30, 2022),
https://www ft.com/content/3eeec0f7-bb02-4950-a6d6-49da39¢c3ccd 1
[https://perma.cc/R84N-3PL2].

10. Net-Zero Banking Alliance: Governance, UN. ENV'T PROGRAMME (Mar. 22, 2024),
https://www.unepfi.org/net-zero-banking/members/governance/ [https://perma.cc/NP7F-
3BS7].

11. Camilla Hodgson, Canadian Banks Double Financing of Highly Polluting Oil
Sands, FIN. TIMES (Apr. 10, 2022), https://www.ft.com/content/970e5b5d-74¢7-4cc9-84a0-
732da35769d5 (“Canada’s top banks more than doubled their financing of highly polluting
tar sands oil to $16.8bn in 2021, despite signing up to the UN’s net zero banking alliance . . .
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top Canadian fossil fuel funding banks joined the Net-Zero Banking
Alliance, an affiliate of GFANZ, even as their tar sands lending doubled.”

In this Article, I will discuss the initiatives of Republican state and
federal actors to shut down progress on climate change, with reference to
three sets of questions. First, as to explanations: why are Republican-
dominated legal organizations and legislators targeting banks, asset
managers, and insurance companies now for their participation in GFANZ
and its constituent alliances, and challenging their incorporation of ESG-
environmental, social, and governance-risk analyses into their business
models? Corporate Social Responsibility (CSR) initiatives have been part
of business rhetoric and some operations since the late 1990s, and ESG as a
term to describe data and investment strategics has been used since the
carly 2000s. So why now? My working assumption is that it is a reaction to
some powerful political, financial, and social trends, such as the growing
global momentum on climate change mitigation and adaptation; the
increasing assets under management in ESG funds; and global and U.S.
developments towards required climate disclosure. At its core, though, I
will argue that it is an organized defense of the oil, gas, and coal industries,
which is more politically palatable under the rubrics of “anti-ESG™ or
“anti-woke capitalism™ than would be an obvious defense of fossil fuels,
where, even in our fractured polity, a majority of Americans want political
action on climate change.”

Second, the sources of legal risk for GFANZ participants—breach of
fiduciary duty by pension funds and asset managers; antitrust violations by
investor coalitions and greenwashing—that have been identified by state
Attorneys General and other state and city officials, such as New York City
Comptroller Brad Lander, will be explored, albeit briefly. Of the three
sources of legal risk, this Article argues that greenwashing liability is the
most significant source of liability facing participants—actually, the only
significant source of potential lability—given the gap between what
alliance members have said are their commitments and their actions.

Third, T will suggest it is the fear of greenwashing liability that
explains why so few U.S. participants in GFANZ have come forward with
robust defenses of their actions but have become quiet on the issues.

ERS

12. Id.

13. See Alec Tyson, Cary Funk & Brian Kennedy, What the Data Says About
Americans’ Views of Climate Change, PEwW RscH. CENTER (Aug. 9, 2023),
https://www.pewresearch.org/short-reads/2023/08/09/what-the-data-says-about-americans-
views-of-climate-change/ [https://perma.cc/B862-4CHH] (reporting that 69% of Americans
favor the U.S. taking steps to become carbon neutral by 2050).
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Arguably the banks and asset managers are not only acting consistently
with their fiduciary duties by incorporating climate change risk into their
portfolios, voting, and engagement, which they have not robustly argued in
public fora, but in some cases, they are required by their fiduciary duties to
pay attention to ESG issues. Climate change is one such issue, given the
evidence of climate change as a financially-material risk in sixty-eight of
seventy-seven industries."! The threat of liability that exists from both
Republican office holders and NGO climate activists puts the banks and
asset managers in an unenviable position, however. To the extent that
GFANZ participants emphasize that their fiduciary duties require greater
consideration of climate change risks, they may open themselves to liability
from NGOs who think funds are doing too little on climate and putting
younger contributors at risk. If the banks emphasize their climate
“credentials” and GFANZ participation, they risk greenwashing liability.
Best to remain quiet, as most are now doing (called “greenhushing”), with
the hope that the anti-ESG backlash is ultimately shown to be nothing more
than political theater.

Finally, I will further explore the politics of the anti-ESG initiatives. It
has been argued that one problem with institutional investors emphasizing
sustainability issues is that they, and like-minded politicians, are trying to
effect “social change they could not achieve at the ballot box.”” That
argument is true, since the U.S. political process has, for the most part, not
been able to deliver solutions to climate change given the political power of
the oil, gas, and utilities industries; and yet the argument is ironic, given the
“management by markets” that has been observed and even celebrated for
so many social and environmental issues over the last forty years, often in
directions that conservative political interests favor.® What we are
observing now is a new chapter in U.S. corporate governance, where
Republican-led governments and legislators at state and federal levels are

14. SUSTAINABILITY ACCT. STANDARDS BD. STANDARDS, CLIMATE RISK TECHNICAL
BuLLETIN (2022), https://sasb.ifrs.org/wp-content/uploads/2022/05/Climate-Risk-Technical-
Bulletin2022-050222 pdf  [https://perma.cc/6ALM-6AL8] (identifying physical risks,
transition risks, and regulatory risks separately across 77 industries, and finding a
cumulative effect of climate change risks on 68 of 77 industries, potentially affecting 89%
of the market capitalization of the S&P Global 1200 companies).

15. CoNSUMERS’ RsSCH., DEFEATING THE ESG ATTACK ON THE AMERICAN FREE
ENTERPRISE SYSTEM 2, https://consumersresearch.org/documents/defeating-esg/ (last visited
May 8, 2024) [https://perma.cc/3AWL-8RZS5]. Consumers’ Research is operating as one of
the organizing hubs of the anti-ESG initiatives (undated report, but the latest citation is to a
Jan, 2023 source).

16. See GERALD F. DAviS, MANAGED BY MARKETS: HOw FINANCE RE-SHAPED AMERICA
(Oxford Univ. Press 2009).
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trying to exert governmental power over the investment, voting, and
engagement actions of private institutional investors. Given how deeply
inconsistent these efforts are with the normal premises of “free market
economics,” it is perhaps not surprising that even many Republican
legislators, at least at the state level, resist these initiatives.

I will take up these questions as follows. Part I briefly describes trends
that show investors giving more priority to ESG risks and opportunities,
and the anti-ESG initiatives these trends have provoked. It then provides
some evidence for this Author’s view that these anti-ESG initiatives are
primarily intended to support the oil and gas industries in the U.S. Part 11
summarizes and evaluates the legal challenges that have been leveled at the
banks and asset managers participating in the GFANZ alliances,
particularly breach of fiduciary duty, anti-trust violations, and
greenwashing. I conclude that greenwashing is the most salient challenge,
which I argue explains why the GFANZ participants have gone silent in the
U.S., and why we have not seen robust defenses of their actions as
consistent or required by their fiduciary duties. Part III draws out the
implications of this analysis, providing a political economy analysis of
these anti-ESG initiatives in concluding the Article.

L ANTI-ESG INITIATIVES: WHAT ARE THEY AND WHY NOW?

A. An Overview of ESG and anti-ESG Initiatives

First, prior to discussing anti-ESG initiatives, ESG as a concept needs
to be defined. The term ESG refers to environmental, social, and
governance categories of risks to and opportunities for companies. It is a
term that overlaps with the topics encompassed by Corporate Social
Responsibility (CSR) but couched in the language of investment and risk.
“Corporate responsibility,” as a concept, focuses on how a company
engages with the major social and environmental issues relevant to its
industry, within the firm and across supply and distribution chains, and
what role(s) the company takes in shaping and responding to politics at
home and abroad."”

The term ESG was born in a deliberate strategy to convince investors

17. See Dirk Matten & Jeremy Moon, Reflections on the 2018 Decade Award: The
Meaning and Dynamics of Corporate Social Responsibility, 45 ACAD. MGMT. Rev. 7 (2020)
(providing a summary of changes in CSR initiatives, institutions, and meaning from 2000 to
2020, and developing theoretical implications).
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that sustainability issues are investment issues, and based upon two
decades of developments and advocacy by socially responsible investors
(SRI) and corporate accountability entrepreneurs."’ Investors use the term
ESG to describe categories of risks and/or opportunities they evaluate in
constructing investment portfolios, voting shares of stock, and/or joining
investor collaborations. Any of the concepts—corporate responsibility,
corporate sustainability, ESG—should be used with the understanding that
which specific risks are relevant to which companies will depend on the
industry, quality of management, location of productive assets, ownership
structures, and so forth.

There is evidence that large institutional investors, both in the U.S.
and globally, are starting to attend to ESG data as useful for identifying
financially material risks and opportunities from on-going shifts in
consumer preferences, demographic shifts, physical changes from climate
change and biodiversity losses, and as a proxy for the quality of
management.” The world’s largest asset manager, BlackRock, with $10
trillion of assets under management at the end of 2023, has this to say about
ESG:

[Wle define ESG Integration to be the practice of Incorporating
financially material ESG data or information into our firm-wide processes
with the objective of enhancing risk-adjusted returns of our clients’
portfolios. This applies regardless of whether a fund or strategy has a
sustainable or ESG-specific objective. . .. As with other investment risks

18. See Elizabeth Pollman, The Making and Meaning of ESG, (Univ. Pa. Inst L. & Econ
Rsch. Paper No. 22-23, European Corp. Gov. Inst. L., Working Paper No. 659, 2022),
Harv. Bus. L. Rev. (forthcoming 2024), https://ssr.com/abstract=4219857 (discussing the
role of the U.N.’s CSR initiative—the Global Compact—in creating the ‘ESG’ acronym);
Mariana Pargendler, The Rise of International Corporate Law, 98 WaSH. U. L. Rev. 1765,
1794-1799 (2021) (describing the role of the U.N.’s Global Compact in developing the term
“ESG” and discussing the role of UN. affiliated entities (UN. PRI (Principles of
Responsible Investment) and UNEP FI (U.N. Environment Programme Finance Initiative))
in mainstreaming the concept with investors and providing legal support for it through work
with elite law firm Freshfields).

19. See SANDRA WADDOCK, THE DIFFERENCE MAKERS: HOw SOCIAL AND
INSTITUTIONAL ENTREPRENEURS CREATED THE CORPORATE RESPONSIBILITY MOVEMENT
(2008).

20. See Michal Barzuza, Quinn Curtis & David H. Webber, The Millennial
Corporation: Strong Stakeholders, Weak Managers, (European Corp. Gov. Inst. L.,
Working Paper No. 687, 2023) Stan. J. L., Bus, & FIN. (Sept. 6, 2021),
https://dx.doi.org/10.2139/sst.3918443 (identifying consumers, employees, and investors,
particularly in light of demographic shifts, as channels producing social demands for
companies and managers to incorporate more ESG initiatives and awareness into their
business strategies and communications).
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and opportunitics, the financial materiality of ESG considerations may vary
by issuer, sector, product, mandate, and time horizon.*

BlackRock may be a leader in discussing ESG Integration, but it is
hardly alone. Global assets under management with sustainability screens
have risen from $21.4 trillion at the start of 2014> to $37.8 trillion by year
end 2021.” Institutions managing $121 trillion of invested capital as of
March, 2022 have committed to the UN Environment Programme’s
Principles for Responsible Investment (PRI), which requires investors to
incorporate ESG data into investment practices across their asset classes.™
As of 2022, over $130 trillion of the world’s invested capital backed the
Carbon Disclosure Project (CDP)’s work with 10,400 companies around
the world to gather data on those companies’ greenhouse gas emissions.” A
2022 Working Paper published by the National Bureau of Economic
Research (NBER) in the U.S. found that investors are willing to pay 20
basis points more for funds with ESG characteristics versus what the
authors describe as an “otherwise identical” index product without an ESG
tilt.*

Votes on environmental and social sharcholder proposals at
companies’ annual meetings also reflect investors’ changing views. In the
high point for support, the 2021 proxy season, Momingstar reports that 72
social or environmental “key ESG resolutions™ in the U.S. averaged 54%

21. BlackRock ESG Integration Statement (effective July 2018, rev’d Mar. 2023)
(emphasis in original), https://www blackrock.com/corporate/literature/publication/blk-esg-
investment-statement-web.pdf [https:/perma.cc/9F94-ESVE].

22. GLOBAL SUSTAINABLE INVESTMENT ALLIANCE, THE GLOBAL SUSTAINABLE
INVESTMENT REVIEW (2014).

23. ESG Assets May Hit 853 Trillion by 2025, A Third of Global AUM, BLOOMBERG
INTELLIGENCE (Feb. 23, 2021), https://www.bloomberg.com/professional/blog/esg-assets-
may-hit-53-trillion-by -2025-a-third-of-global-auny [https://perma.cc/VVOU-68VH].

24, UNITED NATIONS ENVIRONMENT PROGRAM PRINCIPLES FOR RESPONSIBLE
INVESTMENT, ANNUAL REPORT (2022), https://www.unpri.org/annual-report-
2022/signatories. Whether all of these investors do incorporate ESG data rigorously into
their investment practices is doubtful, but that institutional investors sign onto the PRI’s
principles indicates that use of ESG data has become an expected norm.

25. More than 680 Financial Institutions with US$130+ Trillion in Assets Call on
Nearly 10,400 Companies to Disclose Environmental Data through CDP, CDP (Mar. 14,
2022), https://www.cdp.net/en/articles/media’/More-than-680-financial-institutions-call-on-
nearly-10400-companies-to-disclose-environmental-data-through-CDP
[https://perma.cc/WY8N-DQHF].

26. Malcolm Baker, Mark L. Egan & Suproteem K. Sarkar, How Do Investors Value
ESG?, (Nat’l Bureau of Econ. Rsch, Working Paper 30708, Dec. 2022), DOI
10.3386/w30708. NBER is a private economics firm that is not associated with the US
government.
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unaffiliated sharcholder support.”” This average unaffiliated shareholder
support has declined to 36% in 2023 for 53 key ESG resolutions, explained
by reduced positive voting on social or environmental proposals by U.S.
fund managers, as compared to those in Europe.” While the 15 EU asset
managers whose votes were evaluated showed 98% average unaffiliated
shareholder support for key ESG resolutions in each of 2021, 2022, and
2023, among the twenty US asset managers whose votes were evaluated,
average unaffiliated sharcholder support was 67%, 59%, and 50% in each
of 2021, 2022, and 2023.” This decline is likely a result of the anti-ESG
political campaign in the U.S., discussed below. Yet, in comparison to
average voting totals twenty years ago, these post-2020 voting totals
represent a significant change in institutional investors” behavior.™

Within the last three years as these investor and other trends have
taken hold, in the United States the concept of ESG has become politically
controversial. Between 2022 and 2023, 150 bills were introduced to
prohibit contracts with or investments in financial institutions that
“boycott” investments in fossil fuels, or with various prohibitions on

27. See Lindsey Stewart, Voting on ESG: Ever-Widening Differences, HARv. L. SCH. F.
Corp. GOVERNANCE (Feb. 7, 2024), https://corpgov.law.harvard.edu/2024/02/07/voting-on-
esg-ever-widening-differences/ [https://perma.cc/SEPG-EDFX]. Momingstar defines “key
ESG proposals” as those with at least 40% shareholder support amongst shareholders not
affiliated with management. By only analyzing votes with at least 40% unaffiliated
shareholder support, Morningstar average voting totals cannot be taken as a measure of
support for social and governance proposals generally. Yet by using consistent definitions in
each of 2020-2023 proxy seasons, the trend data are useful. Morningstar identified 294 such
“key ESG proposals” in 2020 through 2023. In Appendix 2 of its report, Morningstar
provides the specific voting totals on the 294 social and environmental proposals that it
analyzes, both totals with and without affiliated shareholders’ votes, which provides an
informative overview of the strength of shareholder support at specific companies and on
specific social and environmental topics. Although Mormingstar refers to these as “key ESG
resolutions,” the analysis reflects voting on social or environmental resolutions only.

28. Id. at 7 (U.S. versus EU asset managers votes on social and environmental
proposals); Id. at 11 (average voting totals).

29. Id. at 5. The average positive voting declines for the three largest US asset
managers between 2021 and 2023 are 68% (2021) to 37% (2023) for BlackRock; 72%
(2021) to 66% (2023) for State Street; and a precipitous 51% to 9% decline for Vanguard.
Id.

30. See Kosmas Papadopoulos, The Long View: US Proxy Voting Trends on
Environmental and Social Issues from 2000 to 2018, HARv. L. ScH. F. Corp. Gov (Jan. 31,
2019), https://corpgov.law.harvard.edu/2019/01/31/the-long-view-us-proxy-voting-trends-
on-es-issues-from-2000-t0-2018/  [https://perma.cc/648Q-F4DG]  (finding that “[a]
confluence of factors has led to the increase in the median level of support for
Environmental and Social shareholder proposals as a percentage of votes cast from the
middle single digits from 2000 until 2008 to 24% in 20187).



1204 U. OF PENNSYLVANIA JOURNAL OF BUSINESS LAW [Vol. 26:4

investment funds considering ESG; twenty-five of these bills have passed.”
Texas passed the first such law in September of 2021. One analysis
suggested the law will cost the state between $300 and $500 million dollars
as the costs of refinancing and issuing debt increased, due to exclusion of
some of the largest national banks and underwriters in the Texas municipal
and state bond market.” In Oklahoma, the Energy Discrimination
Elimination Act of 2022 requires the state to remove pension assets from
firms that factor ESG issues into their investment decision-making, subject
to state internal asset managers being able to seek an exemption when
removing funds from an external asset manager would be inconsistent with
the state’s fiduciary duties.” BlackRock, in arguing that it should not be
blacklisted there, emphasized its oil and gas investments, stating that
“BlackRock is a leading investor in the Oklahoma energy sector,” adding
that the company “invests over $15 billion in public energy companies
based in Oklahoma and $320 billion in public energy companies
globally.™ State Street similarly emphasized its oil and gas investment
bone fides in its efforts to remain in the Oklahoma market.”

These anti-ESG legislative efforts are being led by a number of
organizations, but primarily the State Financial Officers Foundation
(SFOF), an entity promoting the interests of Republican state Treasurers
and currently led by West Virginia’s state Treasurer,” and the American
Legislative Exchange Council (“ALEC”), which describes itself as non-

31. See State-Level ESG Investment Developments Tracker, DEBEVOISE & PLIMPTON
(Oct. 10, 2023), https://www.debevoise.com/-/media/files/pdf/esg-statelevel -investments -
tracker.pdf. For one example of the anti-ESG perspective, see CONSUMERS’ RSCH.,
DEFEATING THE ESG ATTACK ON THE AMERICAN FREE ENTERPRISE SYSTEM, supra note 15.

32. Daniel G. Garrett & Ivan T. Ivanov, Gas, Guns, and Governments: Financial Costs
of Anti-ESG Policies (Jacobs Levy Equity Mgmt. Center for Quantitative Fin. Rsch. Paper,
2024), https://dx.doi.org/10.2139/ssrn.4123366. Texas has excluded banks that “boycott” oil
and gas investment, and a companion bill excludes banks that have adopted policies to limit
providing credit to gun retailers. As a result of these policies Citigroup, JPMorganChase,
Goldman, Bank of America, Fidelity Capital Markets and TD Securities have left the Texas
Market. See id. at 13.

33. Margarida Correia, Oklahoma Pension Funds Brace for Deadlines to Divest
Blacklisted Firms, PENSIONS & INVESTMENTS (June 29, 2023, 8:.00 AM),
https://www .pionline.com/pension-funds/oklahoma-pension-funds-brace-for-deadlines-to-
divest-blacklisted-firms/.

34. Id

35. Seeid (“State Street does not discriminate against oil gas companies, or any other
industry sectors.”).

36. See David Gelles, How Republicans are ‘Weaponizing™ Public Office Against
Climate Action, NY. TmMES (Aug. 5, 2022),
https://www.nytimes.com/2022/08/05/climate/republican-treasurers-climate-change. html
(discussing the work of the SFOF).
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partisan, but which has been working closely with the SFOF and with
Republican Attorneys General to protect oil interests.”” A New York Times
investigation of SFOF concluded that:

Nearly two dozen Republican state treasurers around the country are
working to thwart climate action on state and federal levels, fighting
regulations that would make clear the economic risks posed by a warming
world, lobbying against climate-minded nominees to key federal posts and
using the tax dollars they control to punish companies that want to reduce
greenhouse gas emissions. Over the past year, treasurers in nearly half the
United States have been coordinating tactics and talking points, meeting in
private and cheering each other in public as part of a well-funded campaign
to protect the fossil fuel companies that bolster their local economies.™

Anti-ESG efforts spread to the federal U.S. House of Representatives
in 2023 as well, after Republicans won control in the mid-term elections of
2022, with multiple hearings challenging investors on their consideration of
ESG factors.” Members of various financial institution coalitions have
been targeted with requests for information from Republican state attorneys
general (A.G.) for their participation in coalitions of climate-concerned
investors, with claims of alleged antitrust violations, and breaches of
fiduciary duty.” Coalitions targeted include GFANZ," which includes
BlackRock, JPMorgan Chase, Citigroup, and Bank of America; and the

37. See Richard Vanderford, Conservative Group Wants to Stop State Pensions from
Pursuing  ESG  Initiatives, WaLLr S (Apr. 6, 2022, 3:55 PM),
https://www.wsj.convarticles/conservative-group-wants-to-stop-state-pensions-from-
pursuing-esg-initiatives-11649274933 (discussing model legislation ALEC developed for
states to enact to ensure that state pension funds prioritize investment returns). See also
Jacos S. HACKER & PAuL PIERSON, LET THEM EAT TWEETS: HOW THE RIGHT RULES IN AN
AGE OF EXTREME INEQUALITY 69 (2020) (describing ALEC as “a long-standing group
focused on the states that works to put Republicans in office and rewrite state laws to favor
corporations and the rich”).

38. Gelles, supra note 36.

39. See Karin Rives, GOP ‘ESG Month’ Yields Tense Hearings with Regulators,
Question Over Campaign, S&P GLOBAL (July 19, 2023),
https://www.spglobal.com/marketintelligence/en/news-insights/latest-news-headlines/gop-
esg-month-yields-tense-hearings-with-regulators-questions-over-campaign-76591291
[https://perma.cc/S8LYM-T253] (describing seven hearings planned by different House
committees to put pressure on investors concerned with climate and using ESG integration).

40. See Rob Azarow et al., Arnold & Porter Discusses State Attorneys General Probes
of Banks with Net-Zero Pledges, CoLuM. L. ScH. BLUE Sky BroG (Nov. 10, 2022),
https://clsbluesky.law.columbia.edu/2022/11/10/arnold-porter-discusses-state-attorneys-
general-probes-of-banks-with-net-zero-pledges/. These challenges will be further discussed
below.

41. GrLasGow FIN. ALLIANCE FOR NET ZERO, https://www.gfanzero.com/membership/
(last visited May 8, 2024) [https://perma.cc/PC3S-MX6].
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mvestor coalition ClimateAction 100+, which works with over 700
investors worldwide to encourage 170 companies in high-emitting
industries to develop science-based tramsition plans.” State A.G.’s
allegations follow closely on the SFOF and ALEC legislative efforts in oil
and gas producing states to prohibit state business with, or pension fund
mvestment in, these and other financial institutions for their “fossil fuel
boycotts.”™

These state anti-ESG initiatives are starting to have an effect on
investors. In late 2022 Vanguard, and in early 2023 Zurich Insurance and
Munich Re, left GFANZ, each citing anti-trust concerns.” Efforts to align
GFANZ with the substantive standards of the U.N.’s Race to Zero have
failed.” As described above, US asset managers are reducing their support
for social and environmental resolutions, likely in response to these anti-
ESG efforts. And an initiative from ClimateActionl00+ to move their
engagement with companies globally from requests of portfolio companies
for climate disclosure to requests for companies to reduce their GHG
emissions have led JPMorgan and State Street to leave the coalition, and
BlackRock to substantially scale back its involvement.* To the extent that

42. See CLIMATEACTION 100+, https://www.climateaction100.org/ (last visited May 8,
2024) [https://perma.cc/BF55-ARQF].

43. See Joshua Lichtenstien et al., £SG and Public Pension Investing in 2023: 4 Year-
To-Date Recap and Analysis, Harv. Corp. Gov. F. Nov. 22, 2023),
https://corpgov.law.harvard.edw/2023/11/22/esg-and-public-pension-investing-in-2023-a-
year-to-date-recap-and-analysis/ [https://perma.cc/SDHW-BT74] (discussing both state
legislative efforts, in both Republican controlled and Democrat controlled states, and
Republican state A.G. efforts to limit pension fund consideration of ESG and climate-related
data).

44. Ross Kerber & Noor Zainab Hussain, Vanguard Quits Net Zero Climate Effort,
Citing Need for Independence, REUTERS (Dec. 7, 2022), https://money.yahoo.com/vanguard-
quits-net-zero-climate-164742045 . html  [https://perma.cc/JCF3-BKJA]; Andrew Putwain,
Why are Massive Re/insurers Lleaving Net Zero Groups?, INSURANCE INv. (Apr. 13, 2023),
https://insuranceinvestor.com/articles/why-are-massive-reinsurers-leaving-net-zero-groups/
[https://perma.cc/E876-TST3].

45. See Elliot Gulliver-Needham, GFANZ drops partnership with UN’s Race to Zero,
Inv. WEEK (Oct. 28, 2022), https.//www.investmentweek.co.uk/news/4058968/gfanz-drops-
partnership-uns-race-zero [https://perma.cc/2GPX-S6BD]; See Net Zero by 2050: A
Roadmap for the Global Energy Sector, INTERNATIONAL ENERGY ASSOCIATION (EA), (May
2021), https://www.ica.org/reports/net-zero-by-2050 [https://perma.cc/ZDGS5-NK49] (the
Race to Zero standards include limiting financing of new oil and gas and excluding new
coal financing; as such, they track the International Energy Association’s assessments about
what needs to happen for the world to reach a net zero economy by 2050).

46. Patrick Temple-West & Brooke Masters, JP Morgan and State Street Quit Climate
Group  as  BlackRock  Scales  Back, FN. Twmves  (Feb. 15, 2024),
https://www ft.com/content/3ce06acf-f0e3-4£70-a078-82a6c265ddc2
[https://perma.cc/7RA9-KZYW].
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investors became more active in incorporating ESG and climate data into
their investing, voting, and collaborative activities as a result of research
showing this data to be financially material, as discussed below, they will
presumably continue to purchase and use such data. They will just not
brandish the ESG acronym about to describe their actions and
investments."’

B. Why Now? Investors

Certainly, a major factor producing the anti-ESG political pushback,
and possibly the major factor, is the trends among institutional investors
described above, showing in-flows to ESG themed funds, increasing assets
under management in investor coalitions concerned with climate change,
and increased positive votes on social and environmental proposals. These
trends indicate that institutional investors’ awareness and concerns
regarding environmental and social matters have grown, attracting the
political pushback that we are seeing. Indeed, Consumers’ Research White
Paper ‘“Defeating the ESG Attack on the American Free Enterprise
System” from early 2023 says as much®™® It focusses on the
pronouncements towards sustainability from institutional investors such as
BlackRock, State Street, and Vanguard; on actions by public pension funds
m California and New York; on investor coalitions such as Ceres and
ClimateAction 100+, and on “progressive” voting advice from proxy
advisors."

Unexplored by anti-ESG activists—for obvious reasons—is why large
institutional investors have become sensitive to ESG factors and why they
are voting in greater numbers for some social and environmental
resolutions. Consumers” Research argues that this sensitivity is simply the
result of political capture by progressives, including capture by public
pension funds in states such as California and New York.™ On the surface
this may seem to be one part of the explanation, since “progressive” issues
such as climate change, human rights protection, DEI initiatives (diversity,

47. See Jack Pitcher & Amrith Ramkumar, Step Aside, ESG. BlackRock Is Doing
Transition  Investing” Now, WALL St. J, MMar. 3, 2024, 7.00 AM),
https://www.wsj.com/finance/investing/step-aside-esg-blackrock-is-doing-transition-
investing-now-59df3908 (discussing how BlackRock is investing billions of dollars into
clean energy, but no longer using the ESG acronym).

48. See CONSUMERS’ RSCH., DEFEATING THE ESG ATTACK ON THE AMERICAN FREE
ENTERPRISE SYSTEM, supra note 15.

49. Id.

50. Id. at 2.
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equity, and inclusion) and such are those that are receiving significant
positive votes at companies’ annual meetings.”’ But asset managers’
actions, including voting, must be consistent with their fiduciary duties to
their clients and beneficiaries, so progressive capture cannot be a major
part of the story. Rather at least three other factors explain the flow of
money into ESG labelled funds and the increased votes by shareholders,
including institutional investors, on social and environmental proxy
proposals: intellectual developments in the US capital markets;
demographic shifts, also in the US; and the global scientific and regulatory
consensus that climate change and biodiversity loss pose systemic
economic challenges that countries and companies must address.
Discussing each of these factors could occupy a chapter in a book, if not a
book itself, so the following is a brief sketch at best.

1. Intellectual Developments in the U.S. Capital Markets

Over the last ten years, the financial materiality of some ESG risks
and opportunities has become more clearly demonstrated. Thus, certain
results are emerging that substantiate the early (2003) meta-analytic result
of Marc Orlitzky, Frank Schmidt, and Sara Rynes that CSR investments
can pay off.”* Several examples follow. This paragraph is just a snapshot
and does not purport to engage with the countervailing literature.

In a paper showing superior corporate responsibility performance
from companies in countries with a Scandinavian legal origin, as compared
to those of German and French legal origins, and the superiority of all three
in comparison to the common law countries, Hao Liang and Luc
Renneboog show that better corporate responsibility performance also
shows positive and significant ROA (return on assets).” This finding is
consistent with the results of Bob Eccles, loannis loannou, and George
Serafeim, who demonstrate based on 18 years” worth of observations of
ninety matched pairs of high-sustainability versus low-sustainability
companies that companies with a strategic focus on sustainability show

51. See Voting on ESG: Ever-Widening Differences, supra note 27, Appendix 2
(identifying 294 social and environmental proposals with majority votes since 2020).

52. This study is a widely cited (over 10,892 citations to 2024) meta-analysis of 52
prior studies, and it shows better financial performance of firms with better environmental
and social records, although the magnitudes of the financial correlations, while statistically
significant, are modest. See Marc Orlitzky et al., Corporate Social and Financial
Performance: A Meta-Analysis, 24 ORG. STUD. 403, 413-17 (2003).

53. See Hao Liang & Luc Renneboog, On the Foundations of Corporate Social
Responsibility, 72 J. FIn. 853, 871-875 (2017).
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financial outperformance, and stock market and accounting value
premiums.” As Eccles, Ioannou and Serafeim recognize, attention to
sustainability is a long-term strategy and not consistent with short-term
market pressures or results. Their results are echoed in a McKinsey study
showing significant financial outperformance by companies with a long-
term strategic focus.” More recent work by Serafeim and colleagues
Mozaffar Khan and Aaron Yoon shows that management attention to
material sustainability risks yields financial outperformance of 3-8%,
evaluated using industry-specific definitions of materiality developed in the
United States by the Sustainability Accounting Standards Board (SASB).”

Investor analyses similarly have started to show positive financial
implications from a focus on ESG issues. Bank of America/Merrill Lynch
issued a series of reports on ESG, and stated as follows in 2017:

Prior to our work on ESG, we found scant evidence of fundamental
measures reliably predicting earnings quality. If anything, high quality
stocks based on measures like Return on Equity (ROE) or earnings stability
tended to deteriorate in quality, and low-quality stocks tended to improve
just on the principle of mean reversion. But ESG appears to isolate non-
fundamental attributes that have real earnings impact: these attributes have
been a better signal of future earnings volatility than any other measure we
have found.”’

A comprehensive review in 2014 of empirical studies of the financial
results of corporate responsibility by Gordon Clark, Andreas Feiner, and
Michael Viehs found that 90% of studies show that sound sustainability
standards lower firms™ cost of capital; 80% of studies show that the stock
price performance of companies is positively influenced by good
sustainability practices; and 88% of studies show that better E, S, or G
practices result in better operational performance.®

54. See Robert G. Eccles et al, The Impact of Corporate Sustainability on
Organizational Processes and Performance, 60 MGMT. SCIL. 2835, 2849-2851 (2014).

55. See Dominic Barton et al., Finally, Evidence that Managing for the Long Term
Pays Off, HArv. Bus. Rev. (Feb. 2017).

56. See Mozaffar Khan et al., Corporate Sustainability: First Evidence on Materiality,
91 Acct. REv. 1697-1724 (2016).

57. See BANK OF AMERICA/MERRILL LYNCH, EQUITY STRATEGY Focus Point, ESG Part
I (June 15, 2017).

58. See Gordon L. Clark et al., From the Stockholder to the Stakeholder: How
Sustainability  Can  Drive  Financial ~ Outperformance ~ (Mar. 6,  2015),
http://dx.doi.org/10.2139/ssrm.2508281. This report analyzes the empirical literature on the
financial effects of sustainability initiatives by type of initiative (E, S, or G) and by various
financial measures of interest (cost of debt capital; cost of equity capital, operating
performance; and effect on stock prices). The study also separately identifies scientifically
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This brief sketch has only presented a scant few of the positive
research results, those showing that some ESG matters are relevant to
financial outcomes. These results are not the only ones showing such
outcomes, nor does this sketch present countervailing research. The point is
that each of these results, and myriad others, has had an influence on
institutional investors’ actions regarding ESG and sustainability issues by
emphasizing the financial materiality of such issues.

2. Demographic Shifts in the U.S.

A major reason for the increased ESG activism and engagement by
the largest institutional investors, especially BlackRock and State Street,
has been explained by Michal Barzuza, Curtis Quinn, and David Webber as
competition for the investment loyalty of millennials, those born between
1981 and 1996.” This generation is poised to inherit between $12 and $30
trillion dollars over the next twenty years, which Larry Fink of BlackRock
has called “the largest transfer of wealth in history.” So far, this
generation has shown a much stronger sense of prioritizing social and
environmental values across all aspects of their lives, including in their
economic lives, than has earlier generations. Barzuza et al. show that in
both activism on board diversity and on climate change, institutional
investors are competing to establish relationships with millennials by
emphasizing their social and environmental credentials, backed up by
actual voting and engagement activism.®" The coming demographic shift in
investors and their preferences is well understood across the institutional
investment industry, and has been widely reported in leading financial
news sources.” So rather than being a sign of political capture by
Democratic-leaning pension funds and asset managers, increased ESG
activism is understood by this theory as evidence of fierce competition for
younger clients among institutional investors.

sound meta-studies and literature reviews.

59. See Michal Barzuza, Curtis Quinn, & David H. Webber, Shareholder Value(s):
Index Fund ESG Activism and the New Millennial Corporate Governance, 93 SO. CAL. L.
REv. 1243 (2020).

60. Larry Fink, Larry Fink’s 2019 Letter to CEOs: Profit & Purpose, BLACKROCK
(2019),  https://www blackrock.com/corporate/investor-relations/2019-larry-fink-ceo-letter
[https://perma.cc/849D-ESXO6] (quoted in Barzuza et al., supra note 59, at 1243).

61. See Barzuza et al., supra note 59, at 1265-72 (board diversity); 1272-5 (climate
change).

62. See id at 1289.
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3. Global Scientific and Regulatory Understanding of Climate
Change as a Systemic and Material Financial Risk

It is not only a U.S. institutional investor phenomenon that is
encouraging a positive flow of funds into ESG-themed funds, investor
coalitions, and voting. Rather global funds are also showing evidence of the
same trends, including votes by EU asset managers of close to 100% for
many social and environmental proposals in the U.S.* Some part of the
reason may be the same intellectual trends showing the materiality of some
sustainability and ESG information, and the same demographically inspired
competition between funds as is seen in the U.S. For all institutional
investors, particularly pension funds with a long timeframe for investment,
however, authoritative scientific reports showing a rapidly changing
climate, and regulatory responses to address climate change, are also
important factors shaping their behavior. The results of the IPCC
(Intergovernmental Panel on Climate Change) processes have become
increasingly clear in summaries for policy-makers that a global transition in
energy provision, transportation, agriculture, land use, and the built
environment are critical for efforts to stabilize the climate.”® The Stern
Review of 2007 by economist Nicholas Stern made clear that acting sooner
rather than later would not only better protect the planet, but would save
substantial amounts of money.” Central bankers around the world
established the Network for Greening the Financial System in order to scale
up green finance, and began, in various countries, to include climate
change risk in banking supervision.” By today 114 central banks and
financial supervisors participate.”” The investor coalitions briefly described
above (CDP, ClimateAction 100+) are just a few of the institutional
investor coalitions that have been brought together based on an
understanding of the financial risks of climate change and of the need to
apply capital market pressures to companies to develop science-based

63. See Voting on ESG: Ever-Widening Differences, supra note 27, at 5 (showing
average 98% support by 15 EU asset managers whose voting was analyzed on “key ESG”
proposals, as defined by Morningstar).

64. See IPCC, 2023: Summary for Policymakers. In: Climate Change 2023: Synthesis
Report. Contribution of Working Groups I, IT and III to the Sixth Assessment Report of the
Intergovernmental Panel on Climate Change [Core Writing Team, H. Lee and J. Romero
(eds)]. IPCC, Geneva, Switzerland, pp. 1-34, doi: 10.59327/IPCC/ARG-
9789291691647.001.

65. See NICHOLAS STERN, THE EcONOMICS OF CLIMATE CHANGE: THE STERN REVIEW
(2007).

606. See NETWORK FOR GREENING THE FINANCIAL SYSTEM, https://www.ngfs.net/en.

67. Seeid.
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targets to reduce emissions and develop transition pathways.
C.  Why Now? Anti-ESG Activism

The trends just discussed, including an understanding of the
implications of demographic shifts and inheritance, have been developing
for at least a decade,” and much longer in the case of the solidifying
understanding of the science and economics of climate change. So, what is
likely to have led to the eruption of anti-ESG activism by Republican
attorneys’ general and state and federal lawmakers beginning in 2021,
emerging with particular energy in 2022? Several factors are clearly
relevant. Key intellectual support was provided in an analysis written by C.
Boyden Gray, a long-time lawyer for Republican interests, recently
deceased.” His analysis in 2021 for the Texas Public Policy Foundation
started with this sentence: “We are in the middle of the largest wealth
transfer in history.”” So the demographic challenge of generations that
“fear climate change and are often willing to sacrifice maximum returns for
‘socially responsible’ goals” formed the backdrop for his analysis, which in
turn motivated the anti-ESG Republican initiatives.” The analysis set out
the possible legal challenges that could be used against the ESG movement
and investor coalitions, and proposed initiatives that have come together
rapidly since its publication: challenging alleged antitrust collusion by
“ESG strategies and divestment campaigns;” arguments suggesting ESG
incorporation by pension funds violate trustees’ fiduciary duties; and a call
to arms for state and federal legislators and regulators to strengthen
fiduciary requirements and “forbid discrimination against politically
targeted businesses.”” The State of Texas followed the logic of the Boyden
Gray/Texas Public Policy Foundation analysis in 2021 by enacting the first

68. BlackRock published its first report on the implications of demographics and
inheritance in 2015. See Demographic Divergence, BLACKROCK,
https://www blackrock.com/corporate/insights/blackrock-investment-
institute/publications/mega-forces/demographic-divergence (last visited May 8, 2024)
[https://perma.cc/PSOD-ZPRT].

69. See Alex Traub, C. Boyden Gray, Lawyer for the Republican Establishment, Dies at
80, NY. Tives (May 21, 2023), https://www.nytimes.com/2023/05/21/obituaries/c-boyden-
gray-dead.html.

70. C. BOYDEN GRAY, CORPORATE COLLUSION: LIABILITY RISKS FOR THE ESG AGENDA
TO CHARGE HIGHER FEED AND RIG THE MARKET 3 (2021), https://www.texaspolicy.com/wp-
content/uploads/2021/06/2021-06-RR-Gray-LP-Corporate-Collusion. pdf
[https://perma.cc/IMOM-ZABW].

71. Id

72. Id
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of many state laws in Republican dominated states, one that “forbid
discrimination” against the oil and gas industry, or, specific to Texas,
discrimination against the gun industry.” Ironically, the Texas law, like
many first-generation anti-ESG laws, addresses the “discrimination against
the oil and gas industry” by discriminating against banks and asset
managers that use ESG data in their business decisions, establishing a
“black list” of banks that had signed onto GFANZ and providing that
neither the State nor its agencies or municipalities could continue to do
business with those banks.”

Other events that have motived the anti-ESG initiatives underscored
changing societal views of companies’ responsibilities, or sharpened the
challenges facing industries, like oil and gas, whose medium-to-long term
financial prospects are perceived to be threatened by the need to transition
to a low-carbon economy. (With creative leadership, the largest oil and gas
companies could dedicate increasing percentages of their research and
development funds and other capital expenditures to leading that transition,
given the enormous financial, intellectual, scientific, engincering, and
institutional resources that large oil companies possess.”) In chronological
order, the following events will be briefly described: (1) the Business
Roundtable’s rejection in 2019 of sharcholder primacy in favor of a
stakeholder approach to companies” fiduciary obligations; (2) the
announcement of the Glasgow Financial Alliance for Net Zero (GFANZ) in

73. See Garrett & Ivanov, supra note 32.

74. Id. Most of the later legislation did not use the blacklist approach, but rather
“strengthened” fiduciary requirements. See text accompanying infi-a notes 119-128.

75. This view of the potential for oil and gas companies to play a productive role in the
transition to a net zero economy is shared by a small hedge fund called Engine No. 1 that
conducted a successful proxy contest at ExxonMobil (Exxon) in 2021 in part to force Exxon
to develop a strategic plan for its success in a decarbonizing world. In reflecting on its proxy
contest in 2022, Engine No. 1 encouraged Exxon to “leverage its world-class in-house
engineering talent, its energy systems know-how, and its balance sheet to create value
around decarbonizing the economy.” ExxonMobil: One Year Later, ENGINE No. 1 (May 25,
2022), https://engine1.con/transforming/articles/exxon-mobil-one-year-later/
[https://perma.cc/P7JD-CRNX]. In contrast, academic research by Richard Heede
(responsible for much of the most important work attributing emissions to individual
companies since the industrial revolution in 1751) and Dario Kenner concludes that while
the oil majors—Chevron, Exxon, BP, and Shell—could play such a role, they are not doing
so, and it is unrealistic to think that they will do so, notwithstanding some of their efforts
decarbonizing efforts and rhetoric, particularly given the cultures of their firms, and their
CEOs’ and other top executives’ compensation that aligns directly with expanded oil and
gas production. Dario Kenner & Richard Heede, White Knights, or Horsemen of the
Apocalypse? Prospects for Big Qil to Align Emissions with a 1.5 °C Pathway, 79 ENERGY
RscH. & Soc. SCIENCE (2021), https://doi.org/10.1016/j.erss.2021.102049.
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April of 2021, and especially its uptake by $130 trillion of invested capital
as part of the COP 26 meeting in November of 2021; (3) the publication in
May of 2021 of an analysis by the International Energy Agency showing
that to reach net zero by 2050, no new oil or gas development can be
approved; (4) the successful proxy contest by a small hedge fund named
Engine No. 1 that replaced three members of the board of ExxonMobil on
May 25, 2021, argued as needed to bring more climate awareness to the
board; (5) the issuance of the decision in the Netherlands, Milieudefensie v.
Shell, on May 26, 2021, requiring Shell to reduce its greenhouse emissions
45% as compared to 2019); (6) a substantial vote at Chevron (39%
positive) and at ExxonMobil (52%) in their 2022 Annual General
Meetings, both May 25, 2022, seeking disclosure of how applying the
IEA’s 2050 pathway would affect the company’s financial statements and
positions; and (7) the SEC’s informal request for public comment on the
idea of a climate disclosure rule in 2021, its regulatory proposal for such a
rule in notice and comment rulemaking in 2022, and then its promulgation
in 2024 of a final Climate Disclosure Rule.

1. The Business Roundtable’s Rejection of Sharcholder Primacy

In 2019, the Business Roundtable (BRT), an organization comprised
of the CEOs of the S&P 500, declared that the 181 signatories of its
“Statement on the Purpose of a Corporation” commit to lead their
companies “for the benefit of all stakeholders—customers, employees,
suppliers, communities and shareholders.”” As the (BRT) stated in its press
release adopting the new Statement on August 19, 2019:

Since 1978, Business Roundtable has periodically issued Principles of
Corporate Governance. Each version of the document issued since 1997
has endorsed principles of sharcholder primacy—that corporations exist
principally to serve sharcholders. With today’s announcement, the new
Statement supersedes previous statements and outlines a modern standard
for corporate responsibility.”

That “modern standard for corporate responsibility” is explicitly a
stakeholder view of corporate obligation. The BRT statement articulates
specific obligations to customers, employees, suppliers, communities, the

76. Business Roundtable Redefines the Purpose of a Corporation to Promote ‘An
Economy that Serves All Americans’, Bus. ROUNDTABLE (Aug. 19, 2019),
https://www businessroundtable.org/business-roundtable-redefines-the-purpose-of-a-
corporation-to-promote-an-economy-that-serves-all-americans [https://perma.cc/HE7M-
3VXP].

77. Id.
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environment, and “generating long-term value for shareholders.”” It ends
with a statement that essentially rejects sharcholder primacy: “Each of our
stakeholders is essential. We commit to deliver value to all of them, for the
future success of our companies, our communities, and our country.””
These statements may contain a fair amount of hypocrisy, as Professors
Lucian Bebchuk and Roberto Tallarita have argued,* but as expressions of
the views—or strategic interests—of business clites these statements are
evidence of changing social norms. As Professors Jill Fisch and Jeff
Schwartz have stated, “whether because they want to or because they have
to, managers must now look beyond shareholder value in making corporate
decisions.™"

2. The Establishment of the Glasgow Financial Alliance for Net
Zero

The Glasgow Financial Alliance for Net Zero (GFANZ) constitutes a
more specific challenge to the oil and gas industry, at least to the extent its
members are serious about aligning their lending, underwriting, and
investment consistently with global net zero ambitions. GFANZ was
announced in April of 2021 in conjunction with the lead up to the COP 26
climate meetings in Glasgow.® It was led by Mark Carney, former Bank of
England Governor, and the UN’s Special Envoy for Climate Action, who
was soon joined as Co-Chair at COP 26 by Michael Bloomberg, U.N.
Special Envoy for Climate Ambition and Solutions, and Mary Schapiro,
Vice-Chair, and former Chair of the SEC and former Head of the
Secretariat of the Taskforce on Climate-related Financial Disclosures

78. Id.

79. Id

80. See Lucian A. Bebchuk & Roberto Tallarita, The lllusory Promise of Stakeholder
Governance, 106 CORNELL L. REv. 91-178 (2020) (providing evidence that these statements
were generally not translating into demonstrable improvements for stakeholders, particularly
employees, and criticizing on theoretical grounds).

81. See Jill E. Fisch & Jeff Schwartz, Corporate Democracy and the Intermediary
Voting Dilemma, 102 Tx. L. ReEv. (2023) (describing changing investor and corporate
behavior).

82. See GLASGOW FINANCIAL ALL. FOR NET ZERO, https://www.gfanzero.com/about-
announcement/ (last visited May 18, 2024) [https://perma.cc/34JY-4N57]. The Science-
based Targets Initiative, SBT, is a project of the World Resources Institute, an extremely
well-respected and long-established U.S. environmental NGO. David McGinty & Rhys
Gerholdt, Science Based Targets initiative (SBTi), WORLD RES. INST,
https://www.wri.org/initiatives/science-based-targets  (last visited May 18, 2024)
[https://perma.cc/Z4DD-FKH2].
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(TCFD).® At the time GFANZ was announced, 450 financial institutions
across various business lines (banking, investment, and insurance, among
others) with assets under management of over $ 130 trillion committed to
align their business strategies with the science-based targets initiative, and
to additionally align their business activities with the U.N.” Race to Zero.*
The Race to Zero, in turn, is based on commitments by companies to cut
their greenhouse gas emissions in half by 2030.*° As the introduction to this
Essay suggested, there have been on-going challenges keeping members of
GFANZ together and committed to its initial goals, and some large
insurance companies and asset managers have left the coalition, many in
response to anti-ESG pushback in the U.S.* Yet, GFANZ clearly would
have been perceived as a challenge to the oil and gas industry in 2021,
particularly in conjunction with sharcholders” climate concems as indicated
in the vote at ExxonMobil’s 2021 annual meeting electing directors from
Engine No. 1 on a climate “platform™ soon after GFANZ was announced
(discussed below).

3. The International Energy Agency’s Net Zero to 2050 Report

In May 2021, the International Energy Agency (IEA) published its
analysis Net Zero by 2050: A Roadmap for the Global Energy Sector.”
This report was a serious shot across the bow for fossil fuels, because the
IEA is an agency that is closely aligned with the oil and gas industry, and it
counts amongst its members 80% of oil producing countries, including the
United States and every other oil-producing country in the OECD.*™ But
this report bluntly stated that while the number of countries making net
zero pledges continued to grow, “[t]he pledges by governments to date—
even if fully achieved—fall well short of what is required to bring global
energy-related carbon dioxide emissions to net zero by 2050 and given the
world an even chance [50% chance] of limiting the global temperature rise
to 1.5 degrees C.” Moreover, buried in the Executive Summary was the

83. See GLASGOW FINANCIAL ALL. FOR NET ZERO, https://www.gfanzero.com/about/
(last visited May 18, 2024) [https://perma.cc/85XY-XDWS].

84. Id.

85. Id.

86. See text accompanying supra notes 4-8.

87. Net Zero by 2050, InT’L  ENERGY  AGENCY  (May 2021),
https://www iea.org/reports/net-zero-by-2050 [https://perma.cc/XKL9-J8Z2].

88. About, INT’L ENERGY AGENCY, https://www.iea.org/about (last visited May 8, 2024)
[https://perma.cc/Z4LX-CVUE].

89. Net Zero by 2050, supra note 87.



2024] PRIVATE CLIMATE GOVERNANCE OF FINANCE 1217

following statement, which exploded around the world amongst NGOs, and
presumably also amongst oil and gas companies: “Beyond projects already
committed as of 2021, there are no new oil and gas fields approved for
development in our pathway, and no new coal mings or ming extensions are
required.”™ Here, then, was the existential crisis the oil and gas industry
perceived—not that of climate change itself, but rather the threat that
governments would listen to the IEA and approve no new oil or gas fields
or new coal mines in order to mitigate the worst effects of climate change.

4. Engine No. 1’s Successful Effort to Replace Three Directors at
ExxonMobil

During the 2021 proxy season—which turned out to be the high point
so far for positive votes on climate and other environmental and social
shareholder proposals”-attention in the business press in the U.S. was
riveted by a proxy contest at ExxonMobil (Exxon) brought by a small,
activist hedge fund called Engine No. 1 with a 0.02% stake in Exxon and
goal of electing four directors to the board.”” This proxy contest, which
ultimately was successful in electing three directors—Greg Goff, Kaisa
Hietala, and Andy Karsner—emphasized three goals: to refresh Exxon’s
board with independent directors with energy experience, including lower-
carbon energy experience; to impose greater long-term capital allocation
discipline on Exxon; and to push Exxon to implement a strategic plan for
“sustainable value creation in a decarbonizing world.™ This victory was as
much due to sharcholder frustration with Exxon’s share price, which
underperformed its peers by 57%, and frustration with its board’s lack of
deep energy experience,” as with Exxon’s resistance to developing a
transition strategy for a net zero economy. Yet Engine No. 1’s success
against Exxon in a highly-fought proxy context could indicate a shift in
investor sentiment towards taking the need to decarbonize seriously, which
could clearly challenge Exxon—and the other oil majors’—business model.

90. Id. at2l.

91. See Voting on ESG: Ever-Widening Differences, supra note 27.

92. Adele Peters, The Inside Story of How Tiny Hedge Fund Engine No. I Reshaped
Exxon’s Board, FAsT COMPANY (June 10, 2021),
https://www fastcompany.com/9064104 1/the-inside-story-of-how-tiny-hedge-fund-engine-
no-1-just-reshaped-exxons-board.

93. ExxonMobil: One Year Later, supra note 75.

94. See Peters, supra note 92 (quoting CalPERS governance lead Anne Simpson on
investor frustration with the Exxon board).
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5. Milieudefensie v. Royal Dutch Shell

On May 26, 2021, the Hague District Court in Den Hague, the
Netherlands, issued its opinion in Milieudefensie v. Royal Dutch Shell,
holding the Royal Dutch Shell Group (“RDS”) in violation of its human
rights responsibilities by continuing its business as usual general group
strategy with a net-zero goal of 2070, and ordering Royal Dutch Shell to
reduce its greenhouse gas emissions by 45% by 2030, as compared with
2019.” The opinion was based on what the Dutch call the “unwritten
standard of care,” and which we would call the duty of care in negligence,
incorporating a wide range of sources in its determination of what
responsibilities can properly be expected of a large, powerful company
producing a product predominantly responsible for climate change. As the
Court stated in describing the sources it used in determining the standard of
care:

In its interpretation of the unwritten standard of care, the court has
included: (1.) the policy-setting position of RDS in the Shell group, (2.) the
Shell group s CO2 emissions, (3.) the consequences of the CO2 emissions
for the Netherlands and the Wadden region, (4.) the right to life and the
right to respect for private and family life of Dutch residents and the
inhabitants of the Wadden region, (5.) the UN Guiding Principles, (6.)
RDS’ check and influence of the CO2 emissions of the Shell group and its
business relations, (7.) what is needed to prevent dangerous climate change,
(8.) possible reduction pathways, (9.) the twin challenge of curbing
dangerous climate change and meeting the growing global population
energy demand, (10.) the ETS system and other ‘cap and trade’ emission
systems that apply elsewhere in the world, permits and current obligations
of the Shell group, (11.) the effectiveness of the reduction obligation, (12.)
the responsibility of states and society, (13.) the onerousness for RDS and
the Shell group to meet the reduction obligation, and (14.) the
proportionality of RDS’ reduction obligation.”

In response, RDS appealed the decision, and moved its headquarters
to London.”

95. Milieudefensie v. Royal Dutch Shell, [Hague District Court] May 26, 2021 (relying
upon the Guiding Principles, among other factors, in establishing “the unwritten standard of
care” expected of a global multinational such as RDS).

96. Id. at4.4.2.

97. Ron Bousso, Royal Dutch No More—Shell Officially Changes Name, REUTERS (Jan.
21, 2022), https://www.reuters.com/world/uk/shell-officially-drops-royal-dutch-name-2022-
01-21/.
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6. Votes at Chevron and Exxon’s Annual Meetings in 2022
Indicated Strong Investor Climate Concerns

Proxy votes at both oil majors strongly indicated investors understood
the need for oil companies to develop transition plans, and/or the financial
risks to the companies from being required to do so. On May 25, 2022, at
cach company, a high percentage of sharcholders (at Chevron 39% and at
Exxon 52%) voted for a sharcholder resolution seeking disclosure of how
applying the IEA’s 2050 pathway would affect the company’s financial
statements and positions.” An unprecedented 98% of shareholders
supported a resolution calling on Chevron to analyze the reliability of its
methane disclosures, a vote shaped in significant part by Chevron’s support
for the resolution and advice to its shareholders to vote for it.” And 33% of
Chevron investors and 28.1% of Exxon’s voted in favor of a resolution
asking each company to publish its targets for reducing scopes 1, 2, and 3
GHG emissions. These votes indicate substantial investor concerns with
climate change, presumably as a financial and business strategy risk, and
substantial investor support for the oil majors to address it as such.

7. The SEC’s Proposal and Promulgation of a Rule for Expanded
Climate Disclosure

In 2010, under Chairperson Mary Schapiro’s leadership, the SEC
issued guidance to companies about when they should disclose climate
risks to their future profitability, according to existing regulations, either
risks from physical changes associated with climate change, or from
regulatory initiatives designed to mitigate climate risks.'” That guidance
was supplemented in March of 2024, after a three year process, when the
SEC promulgated new requirements for expanded climate-related risk and
governance disclosure (the “Climate Rule”)."”!

98. Sara Sciammacco, Chevron’s Investors Call for Improved Methane Disclosures in a
Near-Unanimous Vote, CERES (May 25, 2022), https:.//www.ceres.org/news-center/press-
releases/chevrons-investors-call-improved-methane-disclosures-near-unanimous-vote
[https://perma.cc/6NAR-N5SXV].

99. Id.

100. See Commission Guidance Regarding Disclosure Related to Climate Change,
Exchange Act Release No. 33-9100, 34-61469 (Feb. 8, 2010),
https://www.sec.gov/rules/interp/2010/33-91006.pdf.

101. See The Enhancement and Standardization of Climate-Related Disclosures for
Investors: Final Rules, Exchange Act Release No. 33-11275, 34-99678 (Mar. 6, 2024),
https://www .sec.gov/rules/2022/03/enhancement-and-standardization-climate-related-
disclosures-investors#33-11275  [https://perma.cc/6QY7-HFY7] (“Climate Rule”). The



1220 U. OF PENNSYLVANIA JOURNAL OF BUSINESS LAW [Vol. 26:4

As promulgated, and if upheld in litigation, the Climate Rule will
require extensive disclosure of climate-related risks and companies’
governance of those risks. Following Interim Chair Allison Herron Lee’s
request for public input on needed climate disclosure in March 2021,'" the
SEC had input demonstrating both significant investor demand for
standardized climate data and the likely legal arguments that would be used
to challenge the rule.'” The Climate Rule is based in substantial part on
two third-party standards, the Taskforce on Climate-related Financial
Disclosures (TCFD) and the Greenhouse Gas (GHG) Protocol. As with
TCFD, the Climate Rule emphasizes disclosure of issuers” climate-related
governance, risk management, strategy, and metrics."” Using the GHG
Protocol’s framework, accelerated filers and very large accelerated filers
will be required to disclose the GHG emissions produced by their
operations (“Scope 17) and those emissions from purchased energy (“Scope
2”), both only if material.'”> A provision in the proposed rule that was
deleted in the final rule would have required disclosure of the GHG
emissions in issuers’ supply chains and the use of their products (“Scope
3)."% The final rule requires companies to disclose the capitalized costs,
expenses, charges, and losses “incurred as a result of severe weather events
and other natural conditions, such as hurricanes, tornadoes, flooding,
drought, wildfires, extreme temperatures, and sea level rise,” using a 1%
standard to guide disclosure.'” It also requires disclosure of the costs,
expenses, or losses from purchasing carbon offsets or renewable-energy
credits (RECs) if those are a “material component™ of a company’s plans to
reach its “climate-related disclosed targets or goals.”® Finally, “if the
estimates and assumptions a registrant uses to produce the financial
statements were materially impacted by risks and uncertainties associated

proposed rule was published in 2022. The Enhancement and Standardization of Climate-
Related Disclosures for Investors, Exchange Act Release No. 11042, Exchange Act Release
No. 94478, 87 Fed. Reg. 21334 (Mar. 21, 2022),
https://www.sec.gov/files/rules/proposed/2022/33-11042 pdf.

102. Interim Chair Allison Herron Lee, Public Input Welcomed on Climate Change
Disclosures, (Mar. 15, 2021), https://www.sec.gov/news/public-statement/lee-climate-
change-disclosures [https://perma.cc/P2AT-JVVZ].

103. See The Enhancement and Standardization of Climate-Related Disclosures for
Investors: Final Rules, supra note 101, at 18-22.

104. See The Enhancement and Standardization of Climate-Related Disclosures for
Investors: Final Rules, supra note 101, at 25.

105. See id. at 29.

106. See id. at 31.

107. Id. at 30,

108. Id.
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with severe weather events and other natural conditions,” or by “any
disclosed climate-related targets or transition plans, a qualitative
description of how the development of such estimates and assumptions was
impacted” is required.'”

Advocates of more extensive disclosure were disappointed by the
SEC’s exclusion of Scope 3 disclosure and limiting Scopes 1 and 2 by
materiality."’ Some empirical evidence suggests that required disclosure of
quantitative GHG emissions does result in reductions in emissions of
between 7 and 11 percent.""" Yet, the SEC’s remit is not to regulate in order
to cause companies to reduce their GHG emissions, but rather to cause
companies to produce decision-useful information for investors. The
climate governance disclosure should be particularly useful for that
purpose, informing institutional investors’ evaluation of companies’ likely
resilience to future risk, or data on companies use of carbon offsets, as will
be required, can inform judgments about the seriousness of companies’
stated transition goals, helping to reduce greenwashing.

The SEC regulated in the shadow of new laws enacted in late 2023 by
the State of California. These statutes will require companies, both public
and private depending on size, to produce and disclose more specific
climate-relevant information. As enacted, Senate Bill 253 will require
entitics with over $ 1 billion annual revenue that do business in California
to report on their Scopes 1, 2, and 3 GHG emissions (by 2026, pursuant to
regulations to be written, for Scopes 1 and 2, and 2027 for Scope 3).'"
Senate Bill 261 will require entities with over $500,000 annual revenue that
do business in California to disclose, starting January 2026, their analysis
of climate-related financial risks to their company and measures adopted to

109. Id.

110. See Hiroko Tabuchi, Ephrat Livni & David Gelles, S.E.C. Approves New Climate
Rules Far Weaker Than Originally Proposed, NY. TiMES (Mar. 6, 2024),
https://www.nytimes.com/2024/03/06/climate/sec-climate-disclosure-regulations. html
[https://perma.cc/ZGT9-K6DG]  (discussing litigation planned by environmental
organizations to challenge removal of Scope 3 emissions).

111. See, e.g., Lavender Yang, Nicholas Z. Muller, & Pierre J. Liang, “The Real Effects
of Mandatory CSR Disclosure on Emissions: Evidence from the Greenhouse Gas Reporting
Program,” Nat’l Bur. of FEcon Res. Working Paper 28984, July 2021,
https://corpgov.law.harvard.edw/2021/09/16/the-real -effects-of-mandatory-csr-disclosure-
on-emissions-evidence-from-the-greenhouse-gas-reporting-program/
[https://perma.cc/MYB5-7Q64]. Plants subject to mandatory reporting by the Environmental
Protection Agency reduced their GHG emissions by 7%, 10% if the firm is publicly owned,
and 11% if the firm is in the S&P 500.

112. See S. Res. 253, Climate Corporate Data Accountability Act, (Ca. Oct. 2023),
https://leginfo.legislature.ca. gov/faces/billNavClient. xhtml?bill id=202320240SB253
[https://perma.cc/CM59-37RY].
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reduce and adapt to climate-related financial risks."” Soon after enactment,
the U.S. Chamber of Commerce and other business groups sued for
declaratory and injunctive relief, challenging the California statutes as
violating the First Amendment to the U.S. Constitution, the Supremacy
Clause, and the Dormant Commerce Clause.'* Similarly, on March 6,
2024, the day the SEC published its final Climate Rule, West Virginia
Attorney General Patrick Morrisey led a coalition of ten states to petition
the Eleventh Circuit to stay enforcement of the Rule.'” Multiple state
A.Gs followed suit to bring petitions in multiple Circuits to stay
enforcement of the Climate Rule and declare it legally invalid."'® Those
petitions have been consolidated in the Eighth Circuit Court of Appeals,
and on its motion the SEC has determined to suspend enforcement so that
the litigation can proceed on the merits.""” As it stated in its Order staying
the Rule:

In issuing a stay, the Commission is not departing from its view that
the Final Rules are consistent with applicable law and within the
Commission s long-standing authority to require the disclosure of
information important to investors in making investment and voting
decisions. Thus, the Commission will continue vigorously defending the
Final Rules " validity in court and looks forward to expeditious resolution of

113. See S. Res. 261, Greenhouse Gases: Climate-Related Financial Risk, (Ca. Oct.
2023),
https://leginfo.legislature.ca. gov/faces/billNavClient. xhtml?bill id=202320240SB261
[https://perma.cc/C6GI-EESG].

114. See Paul Kiernan, Business Groups Sue California to Block Climate Disclosures,
WaLL StT. J. (Jan. 30, 2024), https://www.wsj.com/finance/regulation/business-groups-sue-
california-to-block-climate-disclosures-ed1400c5.

115. See Andrew Ramonas & Clara Hudson, 7en States Sue to Block the SEC'’s
Emissions Disclosure Rules, BLOOMBERG Law (Mar. 6, 2024, 8:36 PM),
https://news.bloomberglaw.com/esg/republican-ags-pledge-to-sue-sec-over-emissions-
disclosure-rules [https://perma.cc/UBWS8-R§WX].

116. See, e.g., Press Release, lowa Attorney General Bird Leads Lawsuit against Biden
Administration over Illegal Climate Mandate on Businesses (Mar. 12, 2024),
https://www iowaattorneygeneral. gov/newsroonvattorney -general-bird-leads-nine-state-
coalition-challenging-biden-administrations-climate-mandate (describing petition brought in
the Eighth Circuit); Scott Sutell, Ohio Joins States Challenging SEC’s Authority on Climate
Rules, CRAIN’S CLEVELAND Bus. (Mar. 14, 2024),
https://www .crainscleveland.com/politics-policy/ohio-sues-challenge-sec-rules-climate-
disclosures (describing petition brought in the Sixth Circuit).

117. In the Matter of the Enhancement and Standardization of Climate-Related
Disclosures for Investors, Release No. 11280; 34,99908, 89 Fed. Reg. 21668 (Mar. 28,
2024), https://www federalregister. gov/documents/2024/04/12/2024-07648/the-
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the litigation.""®
IL. LEGAL DEVELOPMENTS AND ANTI-ESG ACTIVISM

Given these developments, it is not surprising that fossil fuel
companies in the U.S. have been exerting their political influence to defend
their industry. Texas led the way by passing legislation in 2021 that
specifically protected the oil and gas industry, as well as guns."” Texas has
excluded banks that “boycott” oil and gas investment from doing business
with the State or its municipalities.”® As a result of this statute, Citigroup,
J.P. Morgan, Goldman, Bank of America, Fidelity Capital Markets and TD
Securities have left the Texas market.””' Soon after the November, 2021
COP26 meeting in Glasgow, where the GFANZ coalition of financial
institutions’ commitments to exclude coal financing were announced, the
state Treasurer in West Virginia, Riley Moore, instituted a boycott similar
to that in Texas, excluding Goldman Sachs, BlackRock, Wells Fargo, J.P.
Morgan and Morgan Stanley from West Virginia state business.'”” Texas
and West Virginia’s protection of its oil, gas, and coal industriecs was part
of what an investigation by the New York Times concluded was a well-
funded effort by the oil industry and organized together with the State
Financial Officers Foundation."” As investigative journalist David Gelles
reported, based on a review of over 10,000 documents and e-mails, “At
conferences, on weekly calls, and with a steady stream of emails, the
foundation hosted representatives from the oil industry and funneled
research and talking points from conservative groups to the state treasurers,
who have channeled the private groups” goals into public policy.™*

And indeed, state officers have not been shy about revealing their
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119. Garrett & Ivanov, supra note 32.

120. See ™X SB 13, 87 Leg., Prior  Sess. (Tx. 2021-2022),
https://legiscan.com/TX/bill/SB13/2021 for the text of the Bill, which was passed in June
2021, and became effective in September of 2021. As discussed in the Introduction to this
Article, none of these banks are actually boycotting lending to, underwriting, or investing in
fossil fuels.

121. See id. at 13.

122. See Gelles, supra note 36 (describing meeting of the State Financial Officers
Foundation that took place in Orlando, Florida, at the same time as the Glasgow COP
meetings, with a purpose of developing a coordinated strategy for protecting oil, gas, and
coal interests against banks and corporations that recognized the need to take action on
climate change).
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motivations to protect the fossil fuel industry. When West Virginia A.G.
Patrick Morrisey and the Georgia attorney general filed a petition for
review in the US Court of Appeals for the Eleventh Circuit challenging the
SEC’s Climate Rule (with support from Alabama, Alaska, New Hampshire,
Indiana, Oklahoma, South Carolina, Wyoming, and Virginia), Morrisey
called the Rule “a back door move to undermine the energy industry.”*
And when a group of twenty-five Attorneys General brought litigation
challenging a Department of Labor 2022 clarification that pension funds
regulated by ERISA could incorporate financially material ESG data in
fund construction and voting, part of the A.G.s” argument for standing was
that:

[S]everal of Plaintiff States have significant oil and gas deposits, and
fossil fuel companies have a substantial presence in those states for the
purpose of oil and gas exploration and extraction . .. The 2022 Rule will
result in reduced investment in the fossil fuel industry, which will reduce
the revenue that accrues to the Plaintiff States through oil and gas
extraction on State lands, federal property in those States, or federal waters
adjoining those States."**

Thus, since 2021 in Republican dominated states a patchwork of state
policies and laws have been enacted to discourage integration of ESG data
in pension funds, although most Republican legislatures have refused to
pass bills that black-list GFANZ banks. A number of those black-list
provisions and even some of the strongest anti-ESG integration provisions
were rejected because they interfere too explicitly in the “free markets.™’

125. Ramonas & Hudson, supra note 115 (quoting Patrick Morrisey).

126. Utah v. Martin J. Walsh, No. 2:23-CV-016-Z, 2023 WL 2663256 (N.D. Tex. Mar.
28, 2023). District Judge Matthew Kacsmaryk stated in a footnote that he doubted the States
had standing, but since the Department of Labor had not contested the private party
plaintiffs (oil and gas companies)’ standing, Judge Kacsmaryk didn’t fully discuss the issue.
See Utah v. Walsh, No. 2:23-CV-016-Z, 2023 WL 6205926 (N.D. Tex. Sept. 21, 2023). The
court granted summary judgment to the Department of Labor, holding that the Rule does not
violate ERISA and nor had the Department of Labor acted in an arbitrary and capricious
fashion. /d. (ERISA is the Employee Retirement Income Security Act which applies to
private pension plans but is also used as persuasive authority for public pension fund
management). The States have appealed to the Fifth Circuit Court of Appeals. See Walsh v.
Su, Secretary of Labor, No. 23-11097 (Jan. 18, 2024).

127. See Karin Rives, Half of Anti-ESG Bills in Red States have Failed in 2023 as
Campaign Pushes On, S&P GLOBAL (June 28, 2023),
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of -anti-esg-bills-in-red-states-have-failed-in-2023-as-campaign-pushes-on-76276575; John
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Yet, by April 2024, twenty-two states have passed laws restricting financial
institutions” use of ESG factors if ‘“non-pecuniary” considerations
influenced use of those factors, typically targeting pension funds."”* Model
legislation from ALEC, its State Government Employee Retirement
Protection Act, supported these efforts.'”” Arguably the model legislation
does not actually change the standards applicable to fiduciaries, since ESG
factors in either asset selection or voting today would need to be
determined by an analysis of their financial materiality to be consistent
with trustees” fiduciary duties, albeit perhaps on a medium- to long-term
risk horizon. More restrictive model legislation proposed by ALEC’s
energy task force that would have required states to stop doing business
with companies thought to be boycotting fossil fuels was rejected by the
ALEC Board in January of 2023."° Lobbying by the American Bankers
Association against that model legislation urged the ALEC Board to reject
the proposed boycott bill because it “undermined the organization’s own
commitment to free markets and limited government.”""

Harkening back to the C. Boyden Gray/Texas Public Policy Group
memo, which plotted what became the legal strategy for these anti-ESG
activities, state legislative actions to “reinforce fiduciary obligations™ of
pension funds predominate, through these anti-ESG incorporation laws."’
But what of the Republican A.G.s” threats in 2022 to bank and investor
coalitions such as GFANZ, or sharcholder advocacy organizations such as
As You Sow or ClimateAction 100+, challenging those coalitions on anti-
trust or fiduciary duty grounds. What has happened to those aspects of the
strategy? Having no inside information about what may be still under
development close to two years later, from the outside those threats seem to
have been purely political theater. And here these A.G.s are showing good
judgment, for the legal basis for any enforcement action would be

(stating that in Kansas and Indiana, where the Republicans have super-majorities, bills were
watered down when bankers” associations and the state Chamber of Commerce “criticized
the strongest versions of anti-ESG legislation currently under consideration as anti-free
market.”).
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exceedingly weak, at best.

Regarding the antitrust allegations, a careful analysis by Denise
Hearn, Cynthia Hanawalt, and Lisa Sachs for Columbia University’s Sabin
Center concluded that investor collaborations such as ClimateAction 100+
or As You Sow, or financial industry collaborations such as GFANZ, do
not give rise to serious antitrust concerns under established law, although
as in most areas of law there are some ambiguities and lack of clarity.”’
These two investor collaborations use slightly different models for their
collective action in the service of sustainability generally (As You Sow) or
climate change mitigation specifically (ClimateAction  100+).
ClimateAction 100+, which is a global coalition of five other investor
collaborations, composed of over 700 investors worldwide. It seeks net
zero commitments through “engagement” with the 100+ highest-emitting
companies around the world, meeting with company management, and
seeking public disclosure of information about transition plans, targets, and
metrics consistent with TCFD."** It also “flags” a very few votes during
proxy season for investors to pay attention to, four in the 2024 proxy
secason, while emphasizing that votes must be taken by investors
independently and consistent with their fiduciary responsibilities."”> As You
Sow is a more activist U.S. organization also engaging with companies but
primarily using the power to put sharcholder proposals on the agenda for
companies’ Annual General Meeting (AGM) to bring a wide range of ESG
issues to other investors’ attention. As with other corporate accountability
sharcholder activists, As You Sow uses the power to withdraw proposals
before the AGM as the leverage to seek commitments from companies to
address whichever issue is in the proposal being withdrawn."”® As You Sow
explicitly promotes corporate accountability and aligning investments with
values, while ClimateAction 100+ takes a purely financial materiality
perspective on climate change. Yet both seck to change company behavior
through their investor collaborations and the power of investor voice.
GFANZ is focused on the banks, asset managers, insurance companies and
other financial institutions changing their own actions. GFANZ seecks to

133. See Denise Hearn, Cynthia Hanawalt & Lisa Sachs, Anfifrust Sustainability
Landscape  Analysis, COLUM. CENTER SUSTAINABLE INv. (July 26, 2023),
https://climate.law.columbia.edu/news/ccsi-and-sabin-center-release-new-report-antitrust-
and-sustainability-landscape-analysis [https://perma.cc/LBP6-KLGM].

134. See CLIMATEACTION100+, https://www.climateaction100.org (last visited May 8,
2024) [https://perma.cc/23RW-FCXA].

135. Id.

136. SEE As You Sow, https://www.asyousow.org/ (last visited May 8, 2024)
[https://perma.cc/986G-JF65].
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encourage the financial institutions to align their lending, underwriting,
insuring, or investing strategies with net zero commitments their companies
have made individually, but acting within the GFANZ collaborations to
encourage and share “best practices.”

Recognizing that members of GFANZ and these investor coalitions
have all received investigative letters from state A.G.s and subpoenas from
Republican-led house committees using antitrust allegations, the Sabin
Center analysis takes up the question of what kinds of industry
collaborations do not raise antitrust issues under traditional analysis. It
discusses the fact that industry collaborations are not per se illegal, so long
as the consumer welfare benefits outweigh any harms, but that antitrust
regulators have struggled for decades with questions of which
collaborations (such as for standard setting, industry joint ventures,
collective advocacy efforts) are permissible on such grounds.”’ In both the
EU and UK, regulators have recently issued guidelines to give clarity and
support to sustainability-related collaborations.”® The U.S. has not done so,
despite academic commentary calling for such guidance,”” nor has it
updated its general guidelines on industry collaborations since 2000."*" This
lack of clarity in the U.S. gives scope to state and federal Republicans’ use
of antitrust language and threats, although expert analysis suggests the
actual threat is low: how to build such a case is difficult to conceive, is the
Sabin center conclusion.'' Other legal commentators have reached the
same conclusion, arguing that the actual threat of an antitrust enforcement
proceeding is quite low."” As stated by Colorado AG Phil Weiser in a
recent public address, “If businesses are working together to protect
valuable goals like protecting consumer privacy or responsible Al, or
safeguarding natural resources, or addressing our changing climate, that
advances the public welfare and does not offend antitrust laws.”'"’

137. See Hearn, Hanawalt & Sachs, supra note 133, at 26-33.

138. See id, at 28.

139. See Amelia Miazad, Prosocial Antitrust, 73 HAST. L. J. 1637 (2022) (discussing the
need for antitrust guidance to participants in coalitions to promote sustainability).

140. See Hearn, Hanawalt & Sachs, supra note 133, at 28.

141. See id

142. See, e.g., Brent Snyder & lJindrich, Antitrust Laws and ESG Shareholder
Engagement, WILSON  SONSINI  GOODRICH & Rosati  (Dec. 18, 2023),
https://www.wsgr.com/en/insights/antitrust-laws-and-esg-shareholder-engagement. html
[https://perma.cc/D786-3J77] (noting the subpoenas to As You Sow and GFANZ, and
concluding that “many common forms of shareholder activism do not raise any substantive
antitrust risks, because they do not constitute agreements under antitrust law, nor do they
result in any meaningful harm to competition.”).

143. ESG and Antitrust: An AG’s Perspective, STATE IMPACT CNTR. (Apr. 20, 2024),
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A successful challenge to banks, asset managers, or insurance
companies participating in GFANZ on breach of fiduciary duty grounds is
even less plausible. Company directors in the United States, such as the
directors in the banks or insurance companies participating in GFANZ,
have wide latitude to make decisions and develop business strategies for
their companies, so long as they are acting in good faith and consistent with
their well-informed views of the best interests of the corporation."* In fact,
Delaware has recently extended this latitude to officers as well as directors
by amending its exculpation statute,'*’ making it virtually impossible to
proceed on a fiduciary duty of care claim challenging a lawful business
decision made in good faith, assuming no conflicts of interest. Neither is
there any corporate law duty to prefer the short-term interests of the
corporation over its long-term success.*® So a board or a management
decision to make net zero commitments, to align business strategies with
those commitments, or to decide not to lend to particular companies or
even industries based on evaluating the risks versus opportunities of
lending or investing in that industry or company is not amenable to a
breach of fiduciary duty claim. Business judgment rule protection would
cause such a claim to be dismissed, as would broad exculpation. There
may, theoretically, be liability for fziling to incorporate the material
financial risks of climate change under some circumstances in the U.S., but
no case has so held—yet.""” But considering climate change and acting

https://stateimpactcenter.org/news-events/events/esg-and-antitrust-an-ags-perspective
[https://perma.cc/DF5P-U6J5] (comments of Colorado AG Phil Weiser).

144, This principle is such a fundamental principle of corporate law in the U.S. (and in
every other jurisdiction this Author has studied) it hardly needs substantiation. For one
important case so holding, however, see Paramount Comms., Inc. v. Time, Inc., 571 A.2d
1140 (Del. 1989).

145. See DeL. CopE § 102(b)(7) (allowing companies incorporated in Delaware to
provide exculpation to officers for any potential breach of the duty of care, although with
exculpation of directors which has been permitted since 1989).

146. See Paramount v. Time, supra note 144.

147. Along with colleagues Sarah Barker and Alex Cooper, this Author has extensively
analyzed the potential for liability for directors failing to consider climate change risk, in
conjunction with her board membership in the Commonwealth Climate and Law Initiative,
CCLI, which evaluates the duties of directors to evaluate climate change risk in their
strategies, oversight of the company, and disclosure. See Sarah Barker, Cynthia Williams &
Alex Cooper, Directors’ Duties and Climate Change in the United States, COMMONWEALTH
CLIMATE & Law INITIATIVE (Oct. 2021), https://ccli.ubc.ca/wp-
content/uploads/2021/12/Fiduciary-duties-and-climate-change-in-the-United-States. pdf
[https://perma.cc/4D9T-PGMK]. The “Caremark™ duty of oversight in the U.S. is a unique
aspect of Delaware law, which does require board oversight of “mission critical” aspects of
regulatory compliance, and is part of the duty of loyalty, so not amenable to dismissal on
business judgement rule or exculpation grounds. We concluded there may well be board
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consistently with that consideration is well within the power and indeed
responsibilities of directors and officers of all companies, not just banks
and insurance companies such as those aligned with GFANZ.

Asset managers such as BlackRock and State Street, and public and
private pension trustees, must act consistently with general corporate law
principles, but also consistently with the relevant specialized duties of trust
law and ERISA. Here, too, there is very little risk of actual fiduciary duty
liability by incorporating climate change or ESG risks or opportunities into
fund actions, so long as these actors are evaluating these risks and
opportunities as financially material factors that could affect funds and
fund beneficiaries” long-term financial well-being. The most recent, in-
depth analysis of this question of asset managers’ and pension trustees’
fiduciary responsibilities by lawyers at Freshfields, Bruckhaus & Deringer
across multiple jurisdictions, including the U.S., so concluded.'® Again,
Freshfields concluded, the more realistic scenario for liability—albeit still
low given the time and expense of litigation—would be from investment
trustees failing to consider climate change seriously in industries and
geographies where the financial materiality of climate change risk is
particularly well demonstrated."*’

Where financial institutions in GFANZ might face the most realistic
possibility of liability is from exaggerating their company’s commitment to
transitioning to net zero,"”’ in contrast to continuing to finance the oil and
gas industry.”' Here they might face “greenwashing” liability under state
consumer protection law, federal consumer protection law, or federal
securities laws, types of actions that are proliferating in the last three

liability possible on such a claim where climate change law compliance founds the claim,
such as occupational health and safety duties in construction as heat risk increases, or
securities law disclosure duties where climate bona fides have been exaggerated, as
discussed immediately below. So, if there is any fiduciary duty liability that company
directors and officers face it is for failing to incorporate climate change risk in strategies,
oversight, and disclosure, but this risk is clearly not what the Republican A.G.s have
targeted.

148. See A Legal Framework for Impact, FRESHFIELDS BRUCKHAUS DERINGER (July 21,
2021), https://www.freshfields.com/en-gb/our-thinking/campaigns/a-legal-framework-for-
impact/ [https://perma.cc/3K2T-GC7X].

149. See id.

150. See A Legal Framework for Impact, supra note 148, at 18-22 (discussing a number
of areas where there are gaps between companies’ public statements on climate change and
their political contributions).

151. See BANKING ON CLIMATE CHAOS 2024, https://www.bankingonclimatechaos.org/
[https://perma.cc/UGHP-DQH3] (showing the top banks financing fossil fuels since the Paris
Agreement was signed, eleven of the top twenty being located in the U.S. and Canada, and
each of those 11 having made net zero commitments).
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years.”™ It was this greenwashing potential that New York City Controller
Brad Lander flagged to BlackRock in 2021, responding to BlackRock’s
statements to Texas and Oklahoma emphasizing its continuing investments
in the oil and gas industry, in contrast to its widely publicized commitments
to GFANZ and climate action.” And it is this greenwashing potential that
has led many GFANZ banks and other companies across industries to
become more circumspect in their public statements about climate change,
which some call ‘greenhushing.’

III. ANALYSIS AND CONCLUSION

Concluding this short Article—and recognizing that this Author has
been painting with a broad brush, albeit relying on much more in-depth
analysis of the underlying antitrust and fiduciary duty questions"‘'—three
questions will be taken up here. First, if liability for fiduciary duty
obligations is not an actual serious source of liability, as has just been
argued, why have banks and asset managers within GFANZ been so
reticent to defend themselves in bold terms? Second, is what the
Republican A.G.s have done here any different from what the Democratic
A.G.s did in 2018 and beyond, when they brought litigation to address what
they alleged was decades of deception by the oil companies? One side is
using law to protect the oil and gas industry, the other side to challenge it:
aren’t they essentially equivalent actions? Third, what ultimately should we

152. See Whitney Bauck, New York is Suing the World’s Biggest Meat Company. It
Might be a Tipping Point for Greenwashing, GUARDIAN (Apr. 5, 2024),
https://www theguardian.com/environment/2024/apr/05/letitia-james-jbs-meat-lawsuit-
greenwashing?ref=fixthenews.com [https://perma.cc/ A4EB-6QW7] (discussing
greenwashing cases in a range of industries based on exaggerating climate commitments);
Zachary Barlow, Oatly Agrees to 9.3 Million Greenwashing Settlement, PRACTICAL
ESG.com (Mar. 1, 2024), https://practicalesg.com/2024/03/oatly-agrees-to-9-3-million-
greenwashing-settlement/ [https://perma.cc/ZV33-GY4T] (discussing investor suit settled
for exaggerating sustainability approach).

153. See Shaquana Chaneyfield & Josiel Estrella, Comptroller Lander Sends Letter to
BlackRock CEO Larry Fink Demanding Stronger Action Toward Net Zero Emissions
Reduction Across Portfolio, NEw YORK Ciry COMPTROLLER (Sept. 22, 2021),
https://comptroller.nyc. gov/newsroom/comptroller-lander-sends-letter-to-blackrock-ceo-
larry-fink-demanding-stronger-action-toward-net-zero-emissions-reduction-across-portfolio/
[https://perma.cc/Z44Y-FGV(].

154. See Hearn, Hanawalt & Sachs, supra note 133 (The Sabin Center’s antitrust
analysis); Barker, Williams & Cooper, supra note 147 (CCLI U.S. companies’ fiduciary
duty analysis); A Legal Framework for Impact, supra note 148 (Freshfields” global pension
and asset managers analysis, including the U.S.).
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think of politics and the culture wars “jumping the tracks™ and coming to
finance?

A. Why Have the Banks Been So Quiet?

One thing that has struck observers of the anti-ESG developments is
how few of the major banks or asset managers have emphasized that they
are acting consistent with their fiduciary duties by incorporating many ESG
matters, and certainly climate. As I’ve just argued, it is not only consistent
with banks’, asset managers’, or insurance companies’ fiduciary duties to
incorporate climate change risk into their portfolios, voting, and
engagement, which they have not robustly argued in public fora, but in
many cases, they are required by their fiduciary duties to do so. The
Sustainability Accounting Standards Board, working together with industry
participants, investors, and accountants, identified climate change as a
financially-material risk in sixty-eight of seventy-seven industries.”” The
threat of liability that exists from both Republican office holders and NGO
climate activists puts the banks and asset managers in an unenviable
position, however. To the extent that GFANZ participants emphasize that
their fiduciary duties require consideration of climate change risks, they
open themselves to liability from NGOs who think funds are doing too
little on climate and putting younger contributors at risk. If the banks
emphasize their climate “credentials” and GFANZ participation, they risk
greenwashing liability as well as the on-going liability threats (to date
empty) from Republican A.G.s. Best to remain quiet under the
circumstances, with hopes that the anti-ESG Republican activism is
ultimately set aside for more salient political issues.

BlackRock’s communications with the 26 A.G.s that challenged its
climate activities in 2022 as fiduciary duty and antitrust violations is the
clearest publicly available example of what has been termed “green
hushing.” In its ten-page response to the A.G.s, BlackRock does state once
that its participation in various ESG initiatives is “entirely consistent with
[its] fiduciary obligations,” going on to emphasize BlackRock’s investment
thesis that “investors and companies that take a forward-looking position
with respect to climate risk and its implications for the energy transition

155, SUSTAINABILITY ACCOUNTING STANDARDS BOARD STANDARDS, CLIMATE RISK
TECHNICAL BULLETIN 2022 UppATE, Climate-Risk-Technical-Bulletin2022-050222 pdf
(identifying physical risks, transition risks, and regulatory risks separately across 77
industries, and finding a cumulative effect of climate change risks on 68 of 77 industries,
potentially affecting 89% of the market capitalization of the S&P Global 1200 companies).
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will generate better long-term financial outcomes.”® Yet most of the letter
emphasizes client choice, which is its new program to hand voting back
over to clients; its obligations to adhere to client guidelines (clear under
contract law); and its actions primarily promoting disclosure. It also states
that its “engagement and voting around climate risk does not require that
companies meet any particular emissions standards.””’ That statement,
which followed a statement about BlackRock’s global energy investments,
including $ 170 billion in the U.S. alone,”* is what New York City
Comptroller Brad Lander seized upon in asking whether BlackRock’s
public statements about its net zero commitments and efforts to promote a
global energy transition are accurate.”’ Nothing in the letter is a full-
throated defense of investor activism to encourage companies to reduce
their greenhouse gas emissions or to have transition plans, as BlackRock
CEO Larry Fink had emphasized BlackRock was doing previously, before
the anti-ESG efforts. In fact, BlackRock reduced its involvement in
ClimateAction 100+ when that investor coalition recently moved from
engagement on disclosure to engagement on the substance of management
transition plans.'® BlackRock could have argued far more vigorously for its
own climate awareness and activism as a component of its fiduciary duties,
given that climate change is a material financial risk in so many industries
in which BlackRock owns stocks and a systemic, non-diversifiable risk for
the world’s largest diversified investor as well."*' But doing so would open
it up to claims from litigating NGOs who would argue that BlackRock is
right about the legal standards applicable to it, but it is not meeting them.
Given the unenviable position of all of the banks in GFANZ between
greenwashing complaints on the one hand, versus breach of fiduciary duty
complaints on the other on this same dynamic, it makes sense that they

156. See Letter from Dalia Blass, Senior Managing Director, Head of External Affairs at
BlackRock, to Attorneys General of the States Listed as Signatories 3 (Aug. 4, 2022),
https://www blackrock.com/us/individual/literature/press-release/blackrock-response-
attorneys-general . pdf [https://perma.cc/RLK2-EGYZ].
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159. See Comptroller Lander Sends Letter to BlackRock CEO Larry Fink Demanding
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161. See Madison Condon, Externalities and Common Owner, 95 WASH. L. Rev. 1
(2020) (arguing that large, diversified asset managers such as BlackRock are acting
according to a rational market logic by engaging in collaborative efforts to persuade
companies to transition to low-carbon and net zero strategies since climate change is a non-
diversifiable risk that will affect their portfolios negatively if transition efforts are
unsuccessful).
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would not vigorously defend their GFANZ actions as required by their
fiduciary duties unless required to do so by being sued.

B. Aren’t the Republican A.G.s Doing What the Democratic Party
A.G.s Did in Investigating the Oil Majors for Alleged Decades of
Deception, but with Reverse Political Goals?

Readers who follow the climate change issue may recall that in 2016 a
group of Democratic A .G.s announced that they were joining the N.Y.
attorney general Eric Schneiderman in investigating the oil majors for
alleged decades of deception about the risks of burning fossil fuels.'”” Is
there anything fundamentally different, then, about Republican A.G.s
threatening litigation to protect the oil industry, given that Democratic
A.G s have also sought to use the levers of power, the purse, and the courts
to challenge members of the oil industry? And such readers may also know
that Republican A.G.s sued the Obama Administration regularly for its
efforts to regulate environmental harms, just as Democratic A.G.s sued the
Trump Administration regularly for its efforts to roll back environmental
regulations.'” All of these actions could simply reflect the highly
politicized and unfortunately partisan state of climate change debate in the
U.S.—deeply unfortunate given the overwhelming scientific consensus that
mitigation of climate change is urgently required.

Still, there is something fundamentally different in the two cases. The
Republican A.G.s have threatened legal action against numerous private
parties, publicizing those threats widely, using requests for information and
subpoenas to cause those parties, including NGOs like As You Sow and
Ceres, to expend time, money, and energy responding, and yet in close to
two vyears there are no actual enforcement proceedings being brought. The
most logical reason no enforcement proceedings have been brought is
because the parties targeted in these investor coalitions are not violating the
law. Rather, they are using mechanisms of the market to advance their
perceived interests as investors, which is what capital market participants
do routinely and what the capital markets are organized to permit.

162. See John Schwartz, Exxon Mobil Climate Change Inquiry in New York Gains Allies,
NY. Tmves (Mar. 29, 2016), https://www.nytimes.com/2016/03/30/science/new-york-
climate-change-inquiry-into-exxon-adds-prosecutors.html [https://perma.cc/DB5U-SEV3].

163. See David Hasemyer, The New Climate Watchdogs: Democratic Attorneys General
Take on Trump, INSIDE CLIMATE NEwS (Dec. 21, 2017),
https://insideclimatenews.org/news/21122017/climate-change-attorney -general-trump-
lawsuit-2017-year-review/ [https://perma.cc/J35Q-3BJB] (discussing both Republican and
Democratic A.G.’s litigation on environmental matters).
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With the climate deception cases, litigation was brought relatively
soon after the announced investigations, and most of that litigation is still
proceeding over defendant ExxonMobil, Chevron, BP, and Shell’s motions
to remove the cases to federal court or to dismiss.'®* Moreover, that
litigation was brought in response to in-depth investigations by outside
journalists and the Union of Concemed Scientists detailing decades of
deception, thus going to core consumer and investor protection statutory
responsibilities of the state AGs. Were those actions by Democratic AGs
consistent with those AGs’ political interests? Of course they were, but
they were also targeting actual violations of law, as some courts have held
in denying motions to dismiss: if the facts alleged in the complaints are
proven at trial, violations of consumer protection statutes will have been
proven.'”

In contrast, the Republican A.G.s are using the law—and misusing the
law-as part of a political strategy organized together with the oil industry,
according to the New York 7Times investigative reports,'® rather than
targeting actual violations of law. Oil industry executives have every right,
and indeed fiduciary duties, to try to advance the private interests of their
companies in any way lawful, and without deception. Public officials are
not meant to be so directly advancing the interests of private industry,
however. While the Republican AGs™ arguments that our economy is today
dependent on oil and gas is obviously right (made in arguing for standing in
challenging the Department of Labor rules discussed above), and so there is
some scope for defending oil industry interests on a public interest
rationale, but how far could such a rationale go? To defend coal powered
utilities against inroads by renewable energy? To defend against
requirements of costly technologies to prevent methane leakage on a
rationale of keeping prices lower for consumers? Creative AGs could
always construct a public interest rationale for defending their private
industry political contributors."” The oil majors are well-positioned
financially and politically to defend their own interests through campaign

164. See, e.g., Commonwealth of Massachusetts v. ExxonMobil Corp., Super. Ct. Civ.
No. 1984CV03333-BLSI (defendant’s motion to dismiss denied). The most comprehensive
database in the U.S. tracking climate litigation is maintained by the Sabin Center on Climate
Change Law at Columbia University Law School. U.S. Climate Change Litigation, COLUM.
L. ScH., https://climatecasechart.com/us-climate-change-litigation/ (last visited May 18,
2024) [https://perma.cc/7ZZH-DGBS].
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contributions, lobbying, marketing and P.R. campaigns, investor
communications, and every other lawful form of persuasion. Presumably
there are far more pressing public interests that these Republican A.G.s
should be advancing with public funds than the interests of the oil and gas
industry.

C. Undermining Market Dynamics

One of the most obvious ironies of the state legislation passed to
create blacklists of banks and asset managers based on how those
companies are using ESG data or addressing risks they perceive to long-
term financial success, such as by limiting some investments in some
industries highly exposed to climate change risk, is how inconsistent that
legislation is with the free-market philosophy that has dominated within
capital market regulatory thinking over the last decades. Literally hundreds
of these bills have not passed because Republicans and Democrats alike
have rejected them, often on the advice of state Chambers of Commerce on
pragmatic grounds but also on philosophical grounds.® States like Texas
and Oklahoma that have excluded national banks from their state, have
seen their costs of borrowing for municipal functions like schools,
hospitals, fire protection and police increase, which has ripple effects
across the economy, or the states project losses to their pension funds from
decreased financial returns as top investors are excluded and transaction
costs to change asset managers increase.'” These will be on-going losses to
the citizens of these states in which the most onerous bills have been
passed.

But to pass legislation that instructs companies on the right way to
think about investment risks and returns, and what is permissible to be

168. See Rives, supra note 127, Hanna & Davies, supra note 127; ROPES & GRAY, supra
note 128.

169. See Garrett & Ivanov, supra note 32; see also a report commissioned by the Texas
Association of Business Chambers of Commerce (TABCCF), TXP, INC., THE POTENTIAL
Economic AND TAX REVENUE IMPACT OF TExAS’ FAIR ACcEss Laws (Winter 2024), in
TABCCF Releases Study Highlighting Economic impact of Tightening Texas’™ Municipal
Bond Market, TX. Ass’N Bus. Mar. 13, 2024), https://www .txbiz.org/post/tabccf-releases-
study-highlighting-economic-impact-of-tightening-texas-municipal-bond-market
[https://perma.cc/FOXS-NJY5]. The TXP study found municipal borrowing costs increased
$270.4 million in the year after the “fair access” law passed, which prohibited municipalities
from using national underwriters if their institutions had joined GFANZ or “boycotted gun
manufacturers.” It further estimated that those increased borrowing costs flowed through to
fewer municipal jobs, reduced tax revenues, and other direct and indirect economic effects
for a $2.84 billion economic impact.
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considered, or it will lose the state’s business, is intrusive upon business
autonomy to a degree incompatible with normal capital market premises. A
conservative rejoinder could be that the federal government intrudes in just
this way already when it prohibits discrimination on the basis of race,
gender, or religion in hiring, promotions, or firing people, or requires hotels
and restaurants to provide accessibility for people in wheelchairs, for
instance. The underlying value being promoted in those intrusions is
fairness, that some reasons for business decisions are impermissible in a
society that has always held up equality of treatment of persons as an ideal,
imperfectly realized as it may be (and as most ideals are). What is the
underlying value being promoted with these anti-ESG intrusions? It is not
clear to this Author, but it seems to be something like “we, the State, have
the power to tell you, private investors, lenders, or insurers, what to think
about risk.” That intrusion of the power of the State should be understood
as a fundamentally illegitimate exercise of power, and should be soundly
rejected.



