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INTRODUCTION

Nearly 20 years ago, in his Review for the UK Government, former
World Bank Chief Economist Sir Nicholas Stern called climate change the
“greatest market failure the world has ever seen.” Stern challenged the
world to adopt policies to price carbon through “tax, trading, or regulation”
to address that market failure.” Even if pricing carbon is not sufficient to
fully address climate change, there is a consensus among many economists
and policy advocates that pricing carbon can be a powerful driver of inno-
vation and so should be a regulatory tool given policy support.’ Today,
however, former Bank of England economist Alan Beattie concludes that
Stern’s view of market failure “sadly remains true.” Beattie believes that
litigation by countries within the World Trade Organization (WTQO)’s dis-
pute settlement process, although exceedingly slow and expensive, might
ultimately lead to a global pricing regime if the EU can defend its Carbon
Border Adjustment Measure (CBAM).” Under the CBAM, due to come
into effect in 2026, products being sold into the EU will be charged the
difference between the EU’s and the exporting country’s price on carbon.®
This measure may create a global pricing regime by providing incentives
for countries to implement high carbon prices since their exports will be
charged anyway. Still, Beattie concludes that:

Building out a global carbon pricing regime through slow and
iterative litigation in the politically contentious judicial wing of a
troubled multilateral organisation is not exactly the kind of global
governance the international relations textbooks recommend.

But at the moment it’s basically all we’ve got.”

The more direct pricing of carbon comes from domestic taxes, such
as the taxes on fuel for transport and home heating that are in effect in
most developed countries today, or indirectly from domestic emissions

1. SIR NICHOLAS STERN, STERN REVIEW: THE ECONOMICS OF CLIMATE CHANGE viii (2006),
https://web.archive.org/web/20091204144315/http://www . hm-treasury.gov.uk/sternreview_sum-
mary.htm.

2.1d

3. See, e.g., Binyamin Appelbaum, 20/8 Nobel in Economics Is Awarded to William Nordhaus
and Paul Romer, NY. TIMES (Oct. 8, 2018), https://www.nytimes.com/2018/10/08/business/eco-
nomic-science-nobel-prize. html (stating that Nordhaus had won the Nobel Prize for “his careful work
[that] has long since convinced most members of his own profession” of the need to address climate
change, “preferably by imposing a tax on carbon emissions”).

4. Alan Beattie, The Emissions Market Failure That Still Threatens the Planet, FIN. TIMES (July
13, 2023), https://www.ft.com/content/c17ab330-3803-4629-9¢54-2c6a3ed33814.

5.1d

6. Carbon Border Adjustment Mechanism, EUR. COMM’N (Nov. 4, 2024), https://taxation-cus-
toms.ec.europa.ew/carbon-border-adjustment-mechanism_en [https:/perma.cc/6BCT-WAF2].

7. Beattie, supra note 4.
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trading schemes. A recent OECD analysis suggests, though, that approxi-
mately 60% of emissions from the world’s leading economies are not
taxed,® and even where taxed, only approximately 10% of emissions are
taxed at a level to reflect the true cost of carbon.” The political problems
encountered with persuading countries to enact carbon taxes commensu-
rate with the true costs of carbon are daunting, however, and so far insur-
mountable in the United States.

There are other regulatory approaches and policy tools that countries
and governments are currently using to decarbonize their economies.'® Ex-
panded climate disclosure is one significant approach being used globally
and within commercially important jurisdictions. Disclosure in this con-
text is an indirect means for raising prices on carbon or other greenhouse
gas emissions.'! Given clearer data on companies’ greenhouse gas emis-
sions, investors can better price the carbon or nature degradation risk
within individual companies. In theory this will change investors™ alloca-
tions of capital, as well as raise laggard companies’ costs of capital. This
theory of the power of corporate disclosure builds upon an established his-
tory of what Archon Fung, Mary Graham, and David Weil call “targeted
transparency”: disclosure that “aims to reduce specific risks or perfor-
mance problems through selective disclosure by corporations and other
organizations,” thereby “mobiliz[ing] individual choice, market forces,
and participatory democracy through relatively light-handed government
action.”"* Since the mid-1980s, Fung et al. suggest we can observe a pro-
liferation of such transparency initiatives in the U.S., although they point
to corporate financial disclosure as required by the 1933 and 1934

8. Jonas Teusch, Konstantinos Theodoropoulos & Astrid Tricaud, 7racking Carbon Prices,
OECD STAT. (Mar. 2, 2023), https://oecdstatistics.blog/2023/03/02/tracking-carbon-prices/
[https://perma.cc/JPC8-ADWA].

9. OECD SERIES ON CARBON PRICING & ENERGY TAXATION, PRICING GREENHOUSE GAS
EMISSIONS: TURNING CLIMATE TARGETS INTO CLIMATE ACTION (2022), https://www.oecd-ili-
brary.org/taxation/pricing-greenhouse-gas-emissions ¢9778969-en.

10. FILIPPO MARIA D’ARCANGELO, ILAI LEVIN, ALESSIA PAGANI, MAURO PIsU & Asa
JOHANSSON, OECD, A FRAMEWORK TO DECARBONIZE THE ECONOMY 3540 (2022),
https://www.oecd.org/en/publications/a-framework-to-decarbonise-the-economy 4e4d973d-en. html.
Among the policy tools described are emissions limits or standards for producers such as in transport
or utilities; eco-labeling; environmental subsidies; land allocation policies; or changes in accounting
rules to reduce the gap between social costs of carbon and private costs.

11. See John Armour, Luca Enriques & Thom Wetzer, Mandatory Corporate Climate Disclo-
sures: Now, but How?, 2021 COLUM. BUS. L. REV. 1085, 1091 (arguing that mandatory climate dis-
closure is a “second-best” way of putting a price on carbon since the first-best solution, governments
directly pricing emissions, is politically infeasible).

12. ARCHON FUNG, MARY GRAHAM & DAVID WEIL, FULL DISCLOSURE: THE PERILS AND
PROMISE OF TRANSPARENCY 5 (2007).
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securities acts as the “most sophisticated” use of targeted transparency in
the US."

Today, there are three emerging, significant global disclosure initia-
tives that aim to harness the power of the capital markets in addressing
climate change and/or nature loss: the Taskforce on Climate Related Fi-
nancial Disclosures (TCFD).' the Taskforce on Nature Related Financial
Disclosures (TNRD)," and the International Sustainability Standards
Board’s IFRS 1 (Sustainability Disclosure) and IFRS 2 (Climate Disclo-
sure).'® Each is explicitly designed to inform investors and affect capital
allocation decisions. For instance, the TCFD website states as follows:

One of the essential functions of financial markets is to price risk to
support informed, efficient capital-allocation decisions. To carry out
this function, financial markets need accurate and timely disclosure
from companies. Without the right information, investors and others
may incorrectly price or value assets, leading to a misallocation of
capital."”’

The TNRD has similarly emphasized the effects on capital allocation
of disclosure according to its framework:

The recommendations and guidance will enable businesses and fi-
nance to integrate nature into decision making. Our aim is to support
a shift in global financial flows away from nature-negative outcomes
and toward nature-positive outcomes, aligned with the Global Biodi-
versity Framework. . . . Better information in the hands of investors
and other capital providers can help shift the flow of global capital to
more positive outcomes for nature and society.'®

13.1d at7.

14. See TASK FORCE ON CLIMATE-RELATED FIN. DISCLOSURES, fsb-tcfd.org
[https://perma.cc/NDE4-4CVB] (last visited Dec. 11, 2024). As of October, 2023, “the TCFD has
fulfilled its remit and disbanded. The FSB [Financial Stability Board] has asked the IFRS [Interna-
tional Financial Reporting Standards] Foundation to take over the monitoring of the progress of com-
panies’ climate-related disclosures.” Id. The IFRS Foundation is the legal entity that oversees the In-
ternational Accounting Standards Board’s global financial reporting standards, in use throughout the
world, but not in the United States.

15. See TASKFORCE ON NATURE-RELATED FIN. DISCLOSURES, tnfd.global (last visited Dec. 11,
2024).

16. See International Financial Reporting Standards (IFRS) Foundation, which established the
International Sustainability Standards Board (ISSB) as an independent standard setter within the IFRS
Foundation in November of 2021 at the COP 26 climate meeting in Glasgow. See International Sus-
tainability Standards Board, IFRS, https://www.ifrs.org/groups/international-sustainability-stand-
ards-board/ [https://perma.cc/GANR-W7G5] (last visited Dec. 11, 2024).

17. About, TASK FORCE ON CLIMATE-RELATED FIN. DISCLOSURES, fsb-tcfd.org/about/
[https://perma.cc/BHES5-N72B] (last visited Dec. 10, 2024).

18. About Us, TASKFORCE ON NATURE-RELATED FIN. DISCLOSURES, tnfd. global/about/#mission
(last visited Aug. 15, 2024). The Kumming-Montreal Global Biodiversity Framework was adopted in
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Consistent with the TCFD and TNRD, the ISSB has described its
project as “developing—in the public interest—standards that will result
in a high-quality, comprehensive global baseline of sustainability disclo-
sures focused on the needs of investors and the financial markets.”"” Sig-
nificant climate disclosure requirements recently proposed in the U.S. or
enacted in the EU are similarly designed to provide information to inves-
tors so that risks are understood, assets are priced properly, and capital is
allocated accordingly.*’

A fundamental behavioral theory for the power of disclosure, though,
is that “what gets measured gets managed,” which suggests that disclosure
mandates will affect corporate managers™ and board governance’s actions
directly, not necessarily through the intervention of the capital markets.
Thus, there are two theories for the power of disclosure: first, that disclo-
sure affects companies’ management of matters to be disclosed directly,
and second, that disclosure affects investors” perceptions of risk and capi-
tal allocation decisions, and ultimately, management, albeit indirectly.
These different mechanisms by which disclosure has power are comple-
mentary. Indeed, then-Governor of the Bank of England Mark Carney
brought these ideas together in an influential speech to Lloyds of London

December 2022 with targets to bring the loss of areas of high biodiversity to close to zero by 2030; to
restore at least 30% of degraded land, inland water, and coastal and marine ecosystems; and to con-
serve another 30% of terrestrial, inland water, and of coastal and marine areas of particular importance
for biodiversity and ecosystem functions and services. Convention on Biological Diversity, Kunming-
Montreal Global Biodiversity Framework, CBD/COP/15/L.25 (18 Dec. 2022). This Framework was
agreed at the fifteenth meeting of the Conference of Parties to the UN Convention on Biological Di-
versity. /d.

19. IFRS, supra note 16.

20. See infra Part 1. For a description and analysis of climate disclosure in the EU, in ISSB
standards, as proposed in the U.S. by the Securities and Exchange Commission (SEC), and in Califor-
nia, see Stavros Gadinis, Dissonance in Climate Disclosure: the SEC, EU, California, and ISSB Re-
gimes (May 14, 2024) (unpublished manuscript), http://dx.doi.org/10.2139/ssrn.4828188. The EU has
been a leader in enacting climate and other social and environmental disclosure requirements, such as
the Corporate Sustainability Reporting Directive (CSRD), enacted as part of its European Green Deal
(2019). Id., at 22-27. This leadership builds on a longer history of required social and environmental
disclosure, such as in the EU Accounts Modernization Directive that has since 2003 required compa-
nies to report on environmental and labor issues “to the extent necessary” to provide investors with an
accurate view of the company’s financial position and the risks to that position. See Cynthia A. Wil-
liams & John M. Conley, Triumph or Tragedy? The Curious Path of Corporate Disclosure Reform in
the UK, 31 WM. & MARY ENV'T L. & POL’Y REV. 317 (2007) (discussing the history of the EU’s
Accounts Modernization Directive and its effects on UK disclosure regulation). The EU does not just
rely upon disclosure, though, but has a more explicitly interventionist philosophy on shaping corporate
action, including on climate change. For instance, its 2024 Corporate Sustainability Due Diligence
Directive (CSDDD) incorporates substantive requirements for in-scope corporations and corporate
groups to have climate transition plans, including targets for reducing scopes one, two, and three
greenhouse gas emissions by 2030 and onwards in five-year increments up to 2050. Directive
2024/1760, of the European Parliament and of the Council of 13 June 2024 on Corporate Sustainability
Due Diligence and Amending Directive 2019/1937 and Regulation 2023/2859, 2024 O.J. (L 1760)
(EU), Art. Article 15 (transition plan requirements).
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in September 2015, presaging the establishment of the TCFD.*' In that
speech, Carney stated that “[a]n old adage is that which is measured can
be managed.” He then argued for establishing a framework “for firms to
publish information about their climate change footprint, and how they
manage their risks and prepare (or not) for a 2 degree world,” which “could
encourage a virtuous circle of analyst demand and greater use by investors
in their decision making.”* Such a “virtuous circle” is what Fung, Gra-
ham, and Weil found was critical to the success of transparency initiatives:
mandatory public disclosure of standardized, comparable, and aggregated
information that causes users of the information to change their commer-
cial behavior, thus signaling to the producers of the information a demand
for healthier, safer products, causing the producers to improve their prac-
tices or products.** Fung et al. do not think that targeted transparency ini-
tiatives only work through markets, however. They recognize that political
pathways such as community organizing or electoral reform can also be
part of the “signaling effect” from users of the information produced
through targeted transparency initiatives.?

Significant regulatory resources have been spent developing global,
voluntary climate and sustainability disclosure standards, such as the
TCFD, TNRD, and ISSB’s Sustainability and Climate Disclosure stand-
ards, or domestically required disclosures, such as in the EU and in the
U.S. Thus, it is important to evaluate whether this disclosure, particularly
voluntary, qualitative disclosure, will have the power to shift the allocation
of capital, will have a significant effect on the management of climate risk
within firms, and ultimately will reduce climate change risk and biodiver-
sity loss.

In this Article, several interrelated questions will be discussed. First,
what does the empirical evidence show about the effects of required green-
house gas (GHG) disclosures on emissions? What mechanisms are en-
gaged in producing the reductions in GHG emissions that are seen in some
studies? Is there evidence that disclosure of climate data causes institu-
tional investors to re-allocate capital, and that this re-allocation is a

21. Mark Carney, Governor of the Bank of Eng., Breaking the tragedy of the Horizon—Climate
Change and Financial Stability, Address Before Lloyd’s of London (Sept. 29, 2015),
https://www bankofengland.co.uk/speech/2015/breaking-the-tragedy-of-the-horizon-climate-change-
and-financial-stability.

22.1d. at 12.

23. Id. Work on the disclosure framework that Carney was advocating for in that speech was
soon begun under the auspices of the Financial Stability Board (FSB) and became the TCFD. Its cor-
porate governance focus on companies’ climate governance, strategy, risk management, and targets
and metrics has become globally influential. See Virginia Harper Ho, Climate Disclosure Line-Draw-
ing & Securities Regulation, 56 U.C. DAVISL. REV. 1875 (2023).

24. See FUNG, GRAHAM & WEIL, supra note 12, at 6, 50-71.

25. 1d. at 49.
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significant source of pressure on firms? What, then, can we conclude about
the use of disclosure in efforts to address climate change?

Consistent with Fung, Graham and Weil, newly emerging empirical
research shows that mandatory GHG disclosure can cause firms to reduce
their GHG emissions and the carbon intensity of their products.”® The
mechanisms by which this effect occurs include changes in managers’
strategies and operational changes in the firm, increased public pressure
once data becomes available, and investor re-allocations of capital. There
is some evidence that firms’ voluntary GHG disclosures similarly have a
“disciplining” effect within the firm, in that emissions go down after firms
start to disclose this information.?” In both cases, and arguably important
to the results, the information being disclosed is quantitative and the stand-
ards for measurement are well defined.

To bring the discussion into focus, Part One will first briefly describe
three global, voluntary disclosure frameworks—TCFD, TNRD, and
ISSB—cach of which has either been globally influential (TCFD) or has
the capacity to become influential (TNRD and ISSB). Part One will also
describe two mandatory climate disclosure regimes: the Corporate Sus-
tainability Reporting Directive (CSRD) in the EU, and the Securities and
Exchange Commission’s (SEC) Climate Disclosure Rule in the U.S. Part
Two will discuss some emerging empirical evidence on the effects of GHG
emissions disclosure as an example of targeted climate transparency. Em-
pirical research on the effects of mandatory GHG emissions disclosure in
the UK and U.S. will be used to inform that discussion. Part Three will
explore the implications of that empirical evidence for evaluating the
likely power of the disclosure initiatives described in Part One in reducing
GHG emissions and stabilizing nature loss, and will conclude.

Two caveats are in order at the outset. First, there are already several
excellent, comprehensive descriptions of the various global and domestic
climate disclosure frameworks being discussed here in print and forthcom-
ing *® This Author’s description in Part One will reference that work, but
it is not intended to be anything more than a definition for “climate disclo-
sure frameworks.” Second, since the literature on disclosure theories is
also voluminous, this Article uses the Fung, Graham, and Weil findings
about what is necessary to develop effective transparency approaches as
its framework for analysis. It does not purport to be a comprehensive over-
view of disclosure as a regulatory mechanism. The contribution of this
Article is to bring some of the emerging empirical literature evaluating the

26. See infra Part I1.

27. See Patrick Bolton & Marcin T. Kacperczyk, Carbon Disclosure and the Cost of Capital 20
(Nov. 13, 2021) (unpublished manuscript), http://dx.doi.org/10.2139/ssrn.3755613.

28. See Ho, supra note 23; Gadinis, supra note 20.



578 Seattle University Law Review [Vol. 48:571

effects of required GHG disclosure to bear on discussions of disclosure as
amechanism to address climate change. Since disclosure has become such
a significant part of global efforts to address climate change, whether it
has the effects in fact that are attributed to it in theory is properly subject
to interrogation, and that is this Author’s intent.

I. CLIMATE AND SUSTAINABILITY DISCLOSURE

The use of disclosure as a mechanism to address climate change, na-
ture loss, and other sustainability challenges is built on a foundation of
voluntary environmental, social, and governance (ESG) disclosure initia-
tives that have been under development for decades as mechanisms to ad-
vance corporate accountability and sustainability.” Prominent examples
include the Global Reporting Initiative (GRI)’s stakeholder-oriented dis-
closure standards, which focus on “triple bottom line” disclosure of the
economic, environmental, and social effects of company action;*® the In-
tegrated Reporting (<IR>) Framework, developed by the International In-
tegrated Reporting Council (IIRC) to focus on companies” use of six kinds
of capital (financial, manufactured, intellectual, human, social and rela-
tionship, and nature);*" and the global Climate Disclosure Standards Board
(CDSB)’s framework for reporting environmental and climate information
in required corporate reports.’? In addition, in the U.S., the Sustainability
Accounting Standards Board (SASB) focuses on industry- and sub-indus-
try-specific disclosure of a small number of metrics meant to illustrate fi-
nancially-material sustainability challenges.**

Over the last three decades, these voluntary disclosure initiatives
have been one reason for companies” substantial uptake of the norm of

29. See Cynthia A. Williams, The Securities and Exchange Commission and Corporate Social
Transparency, 112 HARV. L. REV. 1199, 1302-05 (1999) (discussing the CERES report, which was
an early voluntary environmental disclosure initiative that was the basis for today’s Global Reporting
Initiative (GRI)).

30. See Standards, GRI, https://www.globalreporting.org/standards [https://perma.cc/2PNA-
DGP8] (last visited Aug. 24, 2024).

31. The International Integrated Reporting Council and its framework for disclosure have been
integrated into the IFRS work on sustainability and climate disclosure standards, as will be discussed
immediately above. Information about the IIRC can now be found at About Us, INTEGRATED
REPORTING, https://integratedreporting.ifrs.org/the-iirc-2/ [https://perma.cc/RKN8-E9X6] (last vis-
ited Aug. 25, 2024).

32. Who We Are, CDP, https://www.cdp.net/en/info/about-us [https://perma.cc/QW3K-SH2T]
(last visited Aug. 25, 2024). The CDSB is an offshoot of the CDP (formerly the Carbon Disclosure
Project), which for over twenty years has surveyed companies globally on their climate targets and
disclosure, now broadened to disclosure of deforestation and water security, biodiversity, plastics, and
oceans, both by companies, states, and cities.

33. The Sustainability Accounting Standards Board (SASB) standards have also now been inte-
grated into the IFRS Foundation’s sustainability and climate disclosure standards. SASB Standards
Overview, SASB STANDARDS, https://sasb.iftrs.org/standards/ [https://perma.cc/NCN6-SUS3] (last
visited Aug. 25, 2024).
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expected social and environmental disclosure, in the context of geopoliti-
cal pressures, institutional investors’ sustainability concerns, changing ex-
pectations of business, and NGOs increasing sophistication. By 2022, 97%
of the top 100 companies in the Americas published a separate corporate
responsibility report, as did 82% of the top 100 companies in Europe and
89% in Asia.** Of the largest 250 companies globally, reporting rates are
96% as of 2022.*> Amongst companies, the GRI multi-stakeholder frame-
work for disclosure to multiple stakeholder audiences (so not only inves-
tors) is used most often: 68% of reporting companies worldwide and 78%
of the Global 250 use the GRI framework for their corporate sustainability
reporting.*

Part A of this Section describes a number of these voluntary, and yet
influential, sustainability and climate reporting frameworks, and the con-
solidation process now taking place amongst them. Part B describes
emerging mandatory climate disclosure frameworks in the EU, and Part C
describes those in the U.S.

A. Voluntary Global Sustainability and Climate Frameworks

Until 2021, these voluntary disclosure standards (the GRI, 1IRC,
CDSB, and SASB) were developed separately through extensive multi-
stakeholder processes, including the participation of NGOs, institutional
investors, companies, accounting firms, academics, and often government
actors. In 2021, a consolidation process began and as of 2024, it is well
underway. The IIRC, CDSB, and SASB have combined their efforts and
are working together through the IFRS Foundation’s International Sustain-
ability Standards Board (ISSB) to create integrated sustainability and cli-
mate reporting standards.’” Announced at COP26 in Glasgow in Novem-
ber 2021, by 2023 the ISSB had published its first two standards, the IFRS
S1 General Sustainability and the IFRS S2 Climate-related Disclosures
standards.*® The S1 standard seeks disclosure about sustainability-related
risks and opportunities for the disclosing entity, while the S2 standard
seeks information about “climate-related risks and opportunities that could

34. KPMG, BIG SHIFTS, SMALL STEPS: SURVEY OF SUSTAINABILITY REPORTING 2022 13 (2022),
https://assets. kpmg.com/content/dam/kpmg/se/pdf/komm/2022/Global-Survey-of-Sustainability-Re-
porting-2022 pdf.

35.1d.

36. Id. at 24.

37. Consolidated Organisations (CDSB & VRF), IFRS, https://www.ifrs.org/about-us/consoli-
dated-organisations/ [https://perma.cc/E8D9-BHPB] (last visited Dec. 11, 2024) (describing the con-
solidation of SASB and IIRC into the Values Reporting Foundation (VRF), and then describing the
consolidation of the VRF and CDSB into the underlying work of the IFRS Foundation’s development
of ISSB Sustainability and Climate Disclosure Standards).

38. See id. See also Gadinis, supra note 20.
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reasonably be expected to affect the entity’s cash flows, its access to fi-
nance or cost of capital over the short, medium or long term.™ This initi-
ative is representative of the increasingly blurred lines between voluntary
and government action, since the creation of the ISSB was supported by
powerful multi-lateral organizations such as the G7, the G20, the FSB and
I0SCO, African Finance Ministers, and Finance Ministers and Central
Bank Governors from more than 40 jurisdictions.*® The GRI, which has
an explicit stakeholder focus, is working alongside the ISSB to “ensure
complementary and interoperable standards.™"

The ISSB global initiative to develop sustainability and climate ac-
counting and disclosure standards is one of three voluntary global climate
or nature disclosure initiatives that have emerged since work began on the
Taskforce on Climate-Related Financial Disclosures (TCFD). TCFD, cre-
ated by the Financial Stability Board (FSB) in response to then-Governor
of the Bank of England’s Mark Carney, as described above,*” released its
voluntary standards for companies’ climate disclosure in 2017.** Chaired
by Michael Bloomberg, founder of Bloomberg L.P., TCFD disclosure fo-
cuses on four key areas of climate-related concerns: governance, strategy,
risk management, and “metrics & targets” (treated as one thematic area).**
The TCFD standards have been hugely influential, and are the basis for 19
jurisdictions” final or proposed mandatory climate disclosure, accounting
for “close to 60% of global 2022 GDP,™ including in the EU, the U.S.,
and in the ISSB’s draft standards.*® Yet, as the TCFD transferred the re-
sponsibility for monitoring progress with its standards over to the ISSB in
October of 2023, Michael Bloomberg concluded that notwithstanding its

39. IFRS S2 Climate-related Disclosures, IFRS, https://www ifts.org/issued-standards/ifrs-sus-
tainability -standards-navigator/ifrs-s2 -climate-related-disclosures/  [https://perma.cc/6U84-GDC4]
(last visited Sept. 9, 2024).

40. See id. (follow “About” hyperlink). See also Julia Black, Decentering Regulation: Under-
standing the Role of Regulation and Self-Regulation in a ‘Post-Regulatory’ World, 54 CURRENT
LEGAL PROBS. 103 (2001), for an early analysis of the phenomenon of the blurring of the lines of
voluntary and governmental regulatory action. For a recent analysis, see Lisa M. Fairfax, Dynamic
Disclosure: An Exposé on the Mythical Divide Between Voluntary and Mandatory ESG Disclosure,
101 TEX. L. REV. 273 (2022).

41. See Progress Towards a Strengthened Sustainability Reporting System, GRI (June 26, 2023),
https://www .globalreporting.org/news/news-center/progress-towards-a-strengthened-sustainability-
reporting-system/ [https://perma.cc/VC7L-T852].

42. See supra notes 21-23, and accompanying text.

43. See TASK FORCE ON CLIMATE-RELATED FIN. DISCLOSURES, supra note 14. The TCFD has
disbanded as of October 2023, and its work taken over by the ISSB.

44.1d.

45. TCFD, TASK FORCE ON CLIMATE-RELATED FINANCIAL DISCLOSURES: 2023 STATUS
REPORT, at i (2023), https://assets.bbhub.io/company/sites/60/2023/09/2023-Status-Report. pdf.

46. See Ho, supra note 23, at 1881 & n.18 (citing TCFD, TASK FORCE ON CLIMATE-RELATED
FINANCIAL DISCLOSURES: 2022 STATUS REPORT (2022), https://assets.bbhub.io/com-
pany/sites/60/2022/10/2022-TCFD-Status-Report.pdf).
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influence, “significant gaps in data remain. In particular, reporting the im-
pact of climate change on companies’ businesses, strategics, and financial
planning is still lagging behind.”*’

In 2022, a biodiversity and nature disclosure initiative was launched,
the Taskforce on Nature-related Financial Disclosures (TNFD).* This dis-
closure initiative builds upon the momentum established in December
2022 when over 200 governments committed to the Kunming-Montreal
Global Biodiversity Framework to halt and reverse nature loss by 2030,
given analyses showing that over half of global GDP (gross domestic prod-
uct) is moderately or highly dependent on nature’s services or at risk from
biodiversity loss.*” Members of the Taskforce represent financial institu-
tions, companies, and “market service providers,” with a total of over $20
trillion in assets.” Its framework for understanding and accounting for na-
ture-related dependencies, risks, and opportunities was published in Sep-
tember 2023, and by 2024 is in use by over 1,000 firms.”" This disclosure
framework uses the TCFD’s four pillars for its recommended disclosures
of nature dependencies and risks: governance, strategy, risk and impact
management, and metrics and targets.””

While many of these voluntary sustainability disclosure frameworks
were under development for decades, and reporting pursuant to voluntary
frameworks is widely adopted, the quality, consistency, and reliability of
the information produced are concerning. A leading academic studying
voluntary disclosure, Professor Virginia Harper Ho, has observed that the
model of reliance on voluntary sustainability disclosure “has produced
volumes of public ESG information that is not suitable for investment pur-
poses.”* Moreover, as Harper Ho points out, “[iJnternationally, the lim-
ited climate information companies report voluntarily has until quite re-
cently given little information to investors about its relevance to compa-
nies” financial risk.”* It is in this context that throughout the world, gov-
ernments are adopting mandatory sustainability and climate disclosure re-
quirements, built generally upon the TCFD model for disclosure of climate
risk governance, and on another influential voluntary model for

47. TCFD, supra note 45, at i.

48. TASKFORCE ON NATURE-RELATED FIN. DISCLOSURES, supra note 18.

49. WORLD ECON. F. & PwC, NATURE RISK RISING: WHY THE CRISIS ENGULFING NATURE
MATTERS FOR BUSINESS AND THE EcoNoMY 8  (2020),  https://www3.wefo-
rum.org/docs/WEF New Nature Economy Report 2020.pdf.

50. See TASK FORCE ON CLIMATE-RELATED FIN. DISCLOSURES, supra note 14. (follow “Who
We Are” hyperlink).

51. See TASKFORCE ON NATURE-RELATED FIN. DISCLOSURES, supra note 15.

52. Disclosure Recommendations, TNFD, https://tnfd.global/recommendations-of-the-tnfd/#dis-
closures (follow “Recommended Disclosures” hyperlink) (last visited Sept. 9, 2024).

53. Ho, supra note 23, at 1881.

54. 1d.
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accounting for and disclosing GHG emissions, the Greenhouse Gas Pro-
tocol.” Two U.S. examples of mandatory climate disclosure will be de-
scribed here, that in California and as promulgated by the SEC, as well as
two of the many disclosure requirements now being implemented in the
EU.

As context, it is important to note that there are an increasing number
of environmental and social disclosure requirements around the world. A
report by KPMG, UNEP, GRI, and the Unit for Corporate Governance in
Africa, which identified individual reporting initiatives in 45 countries,
found 180 initiatives in 2013, three times the number in 2006.° These in-
itiatives included ESG/sustainability disclosure frameworks; requirements
or recommendations for disclosure of individual topics (e.g., GHGs) or
addressed to specific industries (e.g., mining); or were standards regarding
sustainability assurance. Of those 180 reporting initiatives, 72% were
mandatory, compared to 58% mandatory in 2006. A more recent report by
LSE’s Grantham Institute, specific to net zero and climate requirements,
has identified 27 countries with net zero domestic regulation as of 2023,
but of these countries, only Switzerland and now the EU establish substan-
tive net zero requirements for companies as well as governments.”’ In-
stead, the authors report, requirements applicable to companies in “most
net zero legislation remain more focused on accountability functions:
namely, disclosure and reporting requirements.”®

B. Mandatory Sustainability and Climate Disclosure in the EU

The EU’s leadership on sustainability disclosure is long-standing. By
2015, many European countries or their stock exchanges, and the EU it-
self, required some environmental or social disclosure, to varying degrees
of specificity as part of the EU’s Non-Financial Reporting Directive

55. About Us, GREENHOUSE GAS PROTOCOL, https://ghgprotocol.org/about-us
[https://perma.cc/KG58-QQUIJ] (last visited Dec. 11, 2024). The GHG Protocol was developed by the
World Resources Institute, an environmental NGO, and the World Business Council for Sustainable
Development, a CEO-led business NGO, starting in the late 1990s. It identifies and defines three types
of GHG emissions: Scope 1, emissions in an entities’ own operations; Scope 2, emissions from pur-
chased electricity; and Scope 3, emissions in an entities’ supply and value chain. Its standards are
designed to be used by both private and public sector entities.

56. See KPMG, CTR. FOR CORP. GOVERNANCE IN AFR., GLOB. REPORTING INITIATIVE & UNEP,
CARROTS AND STICKS: SUSTAINABILITY REPORTING POLICIES WORLDWIDE—TODAY’S BEST
PRACTICE, TOMORROW’S TRENDS 8 (2013), https://assets.kpmg.com/content/dam/kpmg/pdf/
2016/03/Carrots-and-Sticks-11-12-2015.pdf.

57. Tiffanie Chan & Catherine Higham, Evolving Regulation of Companies in Climate Change
Framework Laws, LSE GRANTHAM RSCH. INST. ON CLIMATE CHANGE & THEENV’T (Feb. 21, 2023),
https://www lse.ac.uk/granthaminstitute/news/evolving-regulation-of-companies-in-climate-change-
framework-laws/ [https://perma.cc/K3HC-SB66].

58. Id.
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(NFRD),”” which entered into force on December 6, 2014.%° It required
approximately 6,000 large companies and “public interest organizations,”
such as banks and insurance companies, to “prepare a non-financial state-
ment containing information relating to at least environmental matters, so-
cial and employee-related matters, respect for human rights, anti-corrup-
tion and bribery matters.”® This requirement built upon EU accounting
rules, the EU Accounts Modernization Directive, that has, since 2003, re-
quired companies to report on environmental and labor issues “to the ex-
tent necessary” to provide investors with an accurate view of the com-
pany’s financial position and the risks to that position.®

Effective 2023, the NFRD was amended, and its requirements ex-
panded by the Corporate Sustainability Reporting Directive (CSRD),
which extends its requirements to large non-EU companies (revenue in the
EU of at least €150 million in each of the prior two financial years, or is
the parent of a large EU subsidiary or listed SME), and listed EU SMEs.**
It is estimated that 3,000 U.S. companies or their subsidiaries have an EU
presence or revenue sufficient to require compliance with the CSRD.** The
CSRD requires covered entities to discuss their transition plans, compati-
bility of their business models with the Paris Agreement, and plans to
reach net zero by 2050.% Another disclosure regulation specific to finan-
cial institutions and insurance companies, the Sustainable Finance

59. See Beate Sjafjell & Linn Anker Serensen, Directors’ Duties and Corporate Social Respon-
sibility (CSR), in BOARDS OF DIRECTORS IN EUROPEAN COMPANIES: RESHAPING AND HARMONISING
THEIR ORGANISATION AND DUTIES 153 (Hanne Birkmose, Mette Neville & Karsten Engsig Serensen
eds., 2013).

60. See Council Directive 2014/95 of the European Parliament and of the Council of 22 October
2014, Amending Directive 2013/34 as Regards Disclosure of Non-Financial and Diversity Information
by Certain Large Undertakings and Groups, 2014 O.J. (L 330) (EU).

61. See id. at 9 6.

62. See Sjafjell & Serensen, supra note 59. For further discussion of the 2003 Accounts Mod-
ernization Directive, see Williams & Conley, supra note 20, at 317 (discussing the implications of the
EU Accounts Modernization Directive for squashing a UK regulatory initiative called the Operating
and Financial Review (OFR), which would have required extensive social and environmental disclo-
sure, but was scrapped by Prime Minister Gordon Brown (while the UK was a member of the EU) just
before the OFR was scheduled to go into effect).

63. See Directive 2022/2464 of the European Parliament and of the Council of 14 December
2022 Amending Regulation 537/2014, Directive 2004/109/EC, Directive 2006/43/EC and Directive
2013/34/EU, as Regards Corporate Sustainability Reporting, 2022 O.J. (L 322), 15.

64. See #DeloitteESGNow—Frequently Asked Questions about the E.U. Corporate Sustainabil-
ity Reporting Directive, 32 HEADS UPp, Aug 17, 2023, at 1, https:/dart.deloitte.com
/USDART/home/publications/deloitte/heads-up/2023/csrd-corporate-sustainability -reporting-
directive-faqs. Large EU companies that will be required to report under the CSRD are defined as
meeting two of the following three standards in two consecutive financial years on the balance sheet
date: over €25 million balance sheet total; over €50 million turnover (revenue) or over 250 employees
on average during the financial year. /d. at 2.

65. Id.
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Reporting Directive (SFDR),*® relies upon a unified classification system
identifying environmentally sustainable economic activities, the EU Tax-
onomy.*” The Taxonomy identifies economic activities that advance six
policy goals: (1) climate change mitigation; (2) climate change adaptation;
(3) sustainable use and protection of water and marine resources; (4) the
transition to a circular economy; (5) pollution prevention and control; and
(6) the protection and restoration of biodiversity and ecosystems. The
SFDR requires investment funds to measure and disclose the taxonomy
alignment of their portfolios and any “principal adverse impacts™ on 18
identified sustainability factors, as well as to publish information about
their due diligence relevant to those factors.®®

The EU has not relied on disclosure alone, however. These disclosure
initiatives are being implemented as part of the comprehensive European
Green Deal,” within an economy with a mature emissions trading system,
caps on carbon, a price put on CO2, and the Carbon Border Adjustment
Mechanism coming into effect as of 2026 to tax the “embedded carbon”
in high-carbon imports such as steel, cement, fertilizers, hydrogen, and
some electricity.”” And at least one EU Directive, the Corporate Sustaina-
bility Due Diligence Directive (CSDDD), slated to come into force from
2027 through 2030, includes substantive corporate obligations, not just
disclosure.”’ This Directive will have extra-territorial effect, like the

66. Regulation 2019/2088 of the European Parliament and of the Council of 27 November 2019
on Sustainability-Related Disclosures in the Financial Services Sector, 2019 O.J. (L 317) 1.

67. Regulation 2020/852 of the European Parliament and of the Council of 18 June 2020 on the
Establishment of a Framework to Facilitate Sustainable Investment and Amending Regulation
2019/2088,2020 O.J. (L 198) 13.

68. Regulation 2019/2088, supra note 66.

69. The European Green Deal: Striving to Be the First Climate-Neutral Continent, EUR.
COMM'N,  https://commission.curopa.eu/strategy -and-policy/priorities-2019-2024/european-green-
deal en (last visited Dec. 10, 2024). The European Green Deal aims to create the world’s first climate
neutral continent with major policy goals of “no net emissions of GHG emissions by 2050”; “economic
growth decoupled from resource use”; and “no person and no place left behind.” 7d.

70. See Carbon Border Adjustment Mechanism, EUR. COMM’N (Nov. 4, 2024), https://taxation-
customs.ec.europa.eu/carbon-border-adjustment-mechanism_en [https://perma.cc/WL57-UPSF].

71. The CSDDD was agreed by the European Commission in December 2023. Global law firm
Baker McKenzie stated as follows at the time: “The final text of the CS3D must still be formally
adopted by the European Parliament and the Council of Ministers before it will enter into force, but
this is typically only a formality at this stage,” after agreement by the European Commission. William-
James Kettlewell, Nina Niejahr & Gabrielle Galdino-Glaeser, European Union: The New Corporate
Sustainability Due Diligence Directive Has Been Provisionally Agreed, What Does This Mean for
Companies? , BAKER MCKENZIE (Jan. 22, 2024), https://www bakermckenzie.com/en/insight/publica-
tions/2024/01/corporate-sustainability-due-diligence-directive [https://perma.cc/WCW3-MTLY]. A
final vote on the CS3D was delayed twice due to German, Italian, and French resistance, however, so
its final passage in June 2024 was anything but a formality. See Frances Schwartzkopff, Lawyers
Sound Alarm as EU Botches Due Diligence: ESG Regulation, BLOOMBERG L. (Mar. 1, 2024),
https://news.bloomberglaw.com/esg/lawyers-sound-alarm-as-eu-botches-due-diligence-esg-regula-
tion. For the final version of the CSDDD, see Directive 2024/1760, supra note 20.
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CSRD.”” All companies ultimately included in the CSDDD—by 2029,
those with 1,000 or more employees and turnover of €450 million or more
in the EU—will have substantive obligations to adopt and implement due
diligence policies for “identifying, preventing, mitigating, and bringing to
an end potential and actual adverse effects” on human rights and the envi-
ronment in the companies” own operations, within its subsidiaries, and
within its supply and distribution chains.” Both EU and non-EU compa-
nies will be further required to adopt a transition plan for climate change
mitigation, with specific features that include, among others, targets for
reducing scopes 1, 2, and 3 emissions starting in 2030 and measured within
five-year increments thereafter.”*

C. Required Climate Disclosure in the U.S.

In contrast to the EU, the U.S. does not yet have comprehensive sus-
tainability or ESG disclosure requirements. It did enact ambitious federal
legislation in 2022 to advance climate change mitigation and adaptation,
the Inflation Reduction Act, which created 119 subsidy programs and var-
ious tax incentives for businesses to adopt green technologies and ap-
proaches, including in agriculture, forestry, and manufacturing.” This leg-
islation will presumably affect corporate strategies and research priorities.
The SEC does require some aspects of a company’s social or environmen-
tal profile to be disclosed, as discussed immediately below, and in March
2024 promulgated a Rule to require more extensive climate disclosure.
Nevertheless, generalized requirements for environmental or social disclo-
sure tend to be narrower than those in the EU.

Current SEC regulations require disclosure of most environmental
litigation brought against companies by any government agency where a
penalty of $300,000 or more is sought, although entities may use a higher
materiality threshold for determining if disclosure is required so long as
the threshold is disclosed, and it cannot be a threshold over $1 million or
1% of the current assets of the registrant and its subsidiaries on a consoli-
dated basis.”® In 2010, under the leadership of Chair Mary Schapiro, the
SEC issued guidance to companies about when they should disclose cli-
mate risks to their future profitability according to then-existing

72. Kettlewell, Niejahr & Galdino-Glaeser, supra note 71.

73.Id. (Section 2.1)

74. Directive 2024/1760 (CSDDD), supra note 20, Article 15 (transition plan requirements).

75. See CLEANENERGY.GOV, BUILDING A CLEAN ENERGY ECONOMY: A GUIDEBOOK TO THE
INFLATION REDUCTION ACT’S INVESTMENTS IN CLEAN ENERGY AND CLIMATE ACTION (2023),
https://www whitehouse.gov/wp-content/uploads/2022/12/Inflation-Reduction-Act-Guidebook. pdf.

76. See Reg. S-K, Instructions to Item 103, No. 5(C), 17 C.F.R. § 229.103 (2020). For a discus-
sion of this requirement, as well as an analysis of the statutory authority of the SEC to require much
more extensive social and environmental disclosure, see Williams, supra note 29, at 1197.
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regulations, using non-exclusive examples of risks from physical changes
associated with climate change, or from regulatory initiatives designed to
mitigate climate risks.”” More recently, after a three-year process begun
by Interim Chair Allison Herron Lee’s request for public input on needed
climate disclosure in March of 2021,® the 2010 guidance was supple-
mented in March of 2024 when the SEC promulgated its rule for expanded
climate-related risk and governance disclosure (the Climate Rule).”

As promulgated, and if upheld in litigation and not rescinded by the
2025 change in administrations, the Climate Rule will require extensive
disclosure of climate-related risks and companies” governance of those
risks. The Climate Rule is based in substantial part on two third-party
standards, TCFD and the GHG Protocol. As with TCFD, it emphasizes
disclosure of issuers’ climate-related governance, risk management, strat-
egy, and metrics.*” Using the GHG Protocol’s framework, accelerated fil-
ers and very large accelerated filers will be required to disclose the GHG
emissions produced by their operations (Scope 1) and those emissions
from purchased energy (Scope 2), but only if material *' A provision in the
proposed rule would have required disclosure of the GHG emissions in
issuers’ supply chains and the use of their products (Scope 3), but that
provision is not in the final rule.* The final rule requires companies to
disclose the capitalized costs, expenses, charges, and losses “incurred as a
result of severe weather events and other natural conditions, such as hur-
ricanes, tornadoes, flooding, drought, wildfires, extreme temperatures, and
sea level rise,” using a 1% or de minimus standard to guide disclosure.® It
also requires disclosure of the costs, expenses, or losses from purchasing
carbon offsets or renewable-energy credits (RECs) if those are a “material

77. See Commission Guidance Regarding Disclosure Related to Climate Change, Securities Act
Release No. 9106, Exchange Act Release No. 61469, 97 SEC Docket 2414 (Feb. 8, 2010).

78. COMM’R ALLISON HERRON LEE, PUBLIC INPUT WELCOMED ON CLIMATE CHANGE
DISCLOSURES (2021), https://www.sec.gov/news/public-statement/lee-climate-change-disclosures.
From the outset of this process, the SEC has had input demonstrating both significant investor demand
for standardized climate data and the likely legal arguments that would be used to challenge the rule.

79. See The Enhancement and Standardization of Climate-Related Disclosures for Investors, Se-
curities Act Release No. 11275, Exchange Act Release No. 99678 (Mar. 6, 2024) [hereinafter Climate
Rule]. The proposed rule was published in 2022. The Enhancement and Standardization of Climate-
Related Disclosures for Investors, 87 Fed. Reg. 21334 (proposed Mar. 21, 2022) (to be codified at 17
C.FR.pts. 210,229, 232, 239, 249) [hereinafter Proposed Rule].

80. See Climate Rule, supra note 79, at 25.

81. See id. at 29. A “large accelerated filer” is a company with a public float (shares not owned
by control persons) of $ 75 million or more but less than $ 700 million and has been a public reporting
company for at least 12 months. A “very large accelerated filer” is a company with a public float of $
700 million or more. See SEC. & EXCH. COMM’N, ACCELERATED FILER AND LARGE ACCELERATED
FILER DEFINITIONS (2020), https://www sec.gov/resources-small-businesses/small-business-compli-
ance-guides/accelerated-filer-large-accelerated-filer-definitions.

82. See Climate Rule, supra note 79, at 31.

83. Id. at29.
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component” of a company’s plans to reach its “climate-related targets or
goals.”® Finally, “[i]f the estimates and assumptions a registrant uses to
produce the financial statements were materially impacted by risks and
uncertainties associated with severe weather events and other natural con-
ditions,” or by “any disclosed climate-related targets or transition plans, a
qualitative description of how the development of such estimates and as-
sumptions was impacted” is required.®

Advocates of more extensive action were disappointed by the SEC’s
exclusion of Scope 3 disclosure and limiting Scopes 1 and 2 by material-
ity.* The empirical evidence discussed in Part Two, below, shows that
required disclosure of quantitative GHG emissions can result in reductions
in emissions of between 7 and 11%.*" So, more extensive disclosure of
GHG emissions could have been relevant to inform investors of trends
over time pertinent to investment risks and opportunities. Yet, in this Au-
thor’s opinion, the SEC was prudent to exclude Scope 3 at this time, be-
cause doing so makes the Rule less vulnerable to being struck down in
what will be hard-fought litigation in any case.*® The climate governance

84.7d. at 119.

85. Id. at 30.

86. See Hiroko Tabuchi, Ephrat Livni & David Gelles, S.E.C. Approves New Climate Rules Far
Weaker Than Originally Proposed, N.Y. TIMES (Mar. 6, 2024), https:/www.ny-
times.com/2024/03/06/climate/sec-climate-disclosure-regulations.html (discussing litigation planned
by environmental organizations to challenge the SEC’s having excluded Scope 3 emissions disclosure
requirements from the final rule). Both the NRDC and the Sierra Club filed petitions challenging the
final rule for its failure to include Scope 3 emissions within a week of the Rule being promulgated,
see Andrew Ramonas & Amelia Gruber Cohn, Green Groups Expand Legal Fight on Diluted SEC
Climate Rules (2), BLOOMBERG L. (Mar. 15, 2024), https://news.bloomberglaw.com/esg/green-
groups-escalate-legal-fight-over-diluted-sec-climate-rules. On May 31, 2024, after all of the petitions
challenging the Rule had been consolidated in the Eighth Circuit, both the NRDC and the Sierra Club
asked the Eighth Circuit to dismiss their cases. Amelia Gruber Cohn, Green Groups Drop Suit Against
SEC Emissions Disclosure Rules, BLOOMBERG L. (May 31, 2024), https://news.bloomber-
glaw.com/esg/green-groups-drop-suit-against-sec-emissions-disclosure-rules.

87. See, e.g., Lavender Yang, Nicholas Z. Muller & Pierre J. Liang, The Real Effects of Manda-
tory CSR Disclosure on Emissions: Evidence from the Greenhouse Gas Reporting Program (Nat’l
Bureau of Econ. Rsch., Working Paper No. 28984, 2021), https://www.nber.org/papers/w28984. For
a summary of the research, see Lavender Yang, Nicholas Z. Muller & Pierre J. Liang, The Real Effects
of Mandatory CSR Disclosure on Emissions: Evidence from the Greenhouse Gas Reporting Program,
HARVARD L. ScH. F. ON CORP. GOVERNANCE (Sept. 16, 2021), https://corpgov.law. har-
vard.edu/2021/09/16/the-real-effects-of-mandatory-csr-disclosure-on-emissions-evidence-from-the-
greenhouse-gas-reporting-progranmy/. Yang et al. find that plants subject to mandatory reporting by the
Environmental Protection Agency reduced their GHG emissions by 7%, 10% if the firm is publicly
owned, and 11% if the firm is in the S&P 500.

88. Scope 3 GHG emissions are those emitted within the entity’s supply chain, and in its value
chain (distribution and use of its products). As such, it requires gathering information from many
entities outside a company’s direct control, including (potentially) private entities in the U.S. that the
SEC has defined as excluded from its reporting requirements, and many other SMEs and foreign com-
panies otherwise not within the jurisdictional reach of the SEC. As one Forbes journalist/lawyer has
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disclosure in the Rule, based on the TCFD framework, should be useful to
institutional investors” evaluation of companies’ likely resilience to future
risk, so long as it is not boilerplate. Disclosure of the use of offsets and
RECs can inform investors’ judgments of the seriousness of companies’
stated operational transition goals, helping to reduce greenwashing.

On March 6, 2024, the day the SEC published its final Climate Rule,
West Virginia Attorney General Patrick Morrisey led a coalition of nine
states and the Commonwealth of Virginia to petition the Eleventh Circuit
to stay enforcement of the Rule.*” The substantive issues raised in this pe-
tition and others to follow were that the Rule is beyond the SEC’s author-
ity; that the Rule was arbitrary and capricious under the Administrative
Procedures Act; that it is barred by the major questions doctrine; and that
the Rule violated the First Amendment.”® Multiple state Attorneys General
followed suit to bring petitions in multiple circuits to stay enforcement of
the Climate Rule and declare it legally invalid.”* Those petitions have been
consolidated in the Eighth Circuit Court of Appeals, and the SEC has de-
termined to stay enforcement of the Climate Rule so that the litigation can
proceed on the merits.”? As the SEC stated in its Order staying the Rule:

In issuing a stay, the Commission is not departing from its view that
the Final Rules are consistent with applicable law and within the
Commission’s long-standing authority to require the disclosure of in-
formation important to investors in making investment and voting

written, dropping mandatory Scope 3 reporting requirements “drastically increases the likelihood the
new rule will withstand the inevitable legal challenges, although success is not certain.” Jon
McGowan, To Survive Legal Challenges, SEC Must Remove Scope 3 from Sustainability Reporting
Rule, FORBES (Feb. 28, 2024), https://www.forbes.com/sites/jonmcgowan/2024/02/23/to-survive-le-
gal-challenges-sec-must-remove-scope-3-from-sustainability -reporting-rule/.

89. See Andrew Ramonas & Clara Hudson, 7en States Sue to Block the SEC’s Emissions Dis-
closure Rules, BLOOMBERG L. (Mar. 6, 2024), https://news.bloomberglaw.com/esg/republican-ags-
pledge-to-sue-sec-over-emissions-disclosure-rules. Those states were West Virginia, Georgia, Ala-
bama, Alaska, Indiana, New Hampshire, Oklahoma, South Carolina, and Wyoming, joined by the
Commonwealth of Virginia. See Petition for Review at 2-3, West Virginia v. U.S. Sec. & Exch.
Comm’n, No. 24-10679 (11th Cir. Mar. 6, 2024).

90. The pleadings and amicus submissions in this litigation are most easily found in the U.S.
litigation database maintained by the Sabin Center at Columbia University. See lowa v. Securities &
Exchange Commission, CLIMATE CHANGE  LITIG. DATABASES https://climate-
casechart.com/case/iowa-v-securities-exchange-commission/ [https://perma.cc/J7D3-UY89].

91. See, e.g., Press Release, Iowa Att’y Gen. Brenna Bird, Attorney General Bird Leads Lawsuit
against Biden Administration over Illegal Climate Mandate on Businesses (Mar. 12, 2024),
https://www .iowaattorney general. gov/newsroom/attorney -general-bird-leads-nine-state-coalition-
challenging-biden-administrations-climate-mandate [https://perma.cc/GMH7-4P6H] (describing peti-
tion brought in the Fighth Circuit); Scott Sutell, Ohio Joins States Challenging SEC’s Authority on
Climate Rules, CRAIN’S CLEVELAND BUS. (Mar. 14, 2024), https://www crainscleveland.com/politics-
policy/ohio-sues-challenge-sec-rules-climate-disclosures (describing petition brought in the Sixth Cir-
cuit).

92. Enhancement and Standardization of Climate-Related Disclosures for Investors, Securities
ActRelease No. 11280, Exchange Act No. 99908, 2024 WL 1483898 (Apr. 4, 2024).
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decisions. Thus, the Commission will continue vigorously defending
the Final Rules’ validity in court and looks forward to expeditious
resolution of the litigation.”?

That litigation is ongoing in November 2024 as this Article is being
written.

The SEC regulated in the shadow of the EU’s Green Deal and its new
reporting and due diligence requirements, but also in light of new climate
disclosure laws in California. In late 2023 the State of California enacted
its own climate disclosure statutes. Senate Bill 253 will require entities
with over $1 billion annual revenue that do business in California to report
on their Scopes 1, 2, and 3 GHG emissions.”* Senate Bill 261 will require
entities with over $500,000,000 annual revenue that do business in Cali-
fornia to disclose, starting January 2026, their analysis of climate-related
financial risks to their company and measures adopted to reduce and adapt
to climate-related financial risks.”” Soon after enactment, the U.S. Cham-
ber of Commerce and other business groups sued for declaratory and in-
junctive relief, challenging the statutes as violating the First Amendment
to the U.S. Constitution, the Supremacy Clause, and the Dormant Com-
merce Clause.”® That litigation is ongoing in November 2024, as this Ar-
ticle is being written.

Although climate disclosure in the U.S. pursuant to the SEC’s Cli-
mate Rule, or California’s GHG disclosure requirements, may never come
into effect, depending on the results of litigation or SEC action to rescind
the Climate Rule, reporting of some GHG emissions in some industries is
well-established by Environmental Protection Agency (EPA) regulations,
as the following discussion will show. The effects of that disclosure on
emissions have been studied empirically. It is to those empirical findings
that this discussion now turns.

93.1d. at2.

94. See Climate Corporate Data Accountability Act, S.B. 253, 2023-2024 Leg., Reg. Sess. (Cal.
2023). This disclosure will be required by 2026 for Scopes 1 and 2 GHG emissions, and by 2027 for
Scope 3.

95. See Greenhouse Gases: Climate-Related Financial Risk, SB. 261, 2023-2024 Leg., Reg.
Sess. (Cal. 2023).

96. Complaint for Declaratory and Injunctive Relief at 28-29, Chamber of Com. v. Cal. Air Res.
Bd., No. 2:24¢v801 (C.D. Cal. Jan. 30, 2024), see generally Paul Kiernan, Business Groups Sue Cal-
ifornia to Block Climate Disclosures, WALL ST. J. (Jan. 30, 2024), https://www.wsj.com/finance/reg-
ulation/business-groups-sue-california-to-block-climate-disclosures-ed 1400c5.
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II. THE EFFECTS OF GHG EMISSIONS DISCLOSURE ON EMISSIONS

Although various ESG disclosure frameworks have been in develop-
ment and use since the 1990s, climate disclosure is a far more recent phe-
nomenon, so “there are only a handful of studies” of its effects.”” Studies
of the information produced pursuant to the TCFD framework, as well as
surveys of investors” views on the usefulness of the information produced,
both show that disclosers predominantly produce non-material climate risk
information.”® That information, which is most often qualitative, generic
statements recognizing climate as a risk to a company’s business but not
evaluating its potential financial impact, cannot be expected to have the
feedback effects that Fung, Graham, and Weil find are necessary for “tar-
geted transparency” to have an effect on the discloser’s business.”

More specific quantitative disclosure of GHG emissions has been
found to have an effect on emissions, however. The most provocative em-
pirical literature, in this Author’s view, evaluates the effects of disclosure
of GHG emissions on firms’ subsequent emissions, on firms” costs of cap-
ital, and on institutional investors” reallocation of capital. While there are
few such studies to date, and a number of those this Author has found are
still working papers, those studies show reductions in GHG emissions af-
ter both voluntary and mandatory quantitative disclosure of GHG emis-
sions. Several studies in the U.S. and the UK will illustrate these points.
Studies also show that institutional investors reallocate capital and raise or
lower the risk premia on firms in response to greater GHG emissions trans-
parency, which points will also be briefly discussed.

A. Mandatory GHG Disclosure in the U.S. Produces Reduced Emissions

In the United States, the Greenhouse Gas Reporting Program
(GHGRP) implemented by the Environmental Protection Agency (EPA)
in 2010 requires all facilities in the U.S. that emit more than 25,000 tons
of GHG emissions per year to submit reports to the EPA, which it then
aggregates and publishes on an interactive online platform.'® Thus, the
effect of the GHGRP is to make emissions data within different industrial
sectors more accessible, standardized, comparable, and to give these data

97. Bolton & Kacperczyk, supra note 27, at 7.

98. Armour, Enriques & Wetzer, supra note 11, at 17-19 (collecting sources); see also Ho, supra
note 23, at 1894, 1901.

99. See FUNG, GRAHAM & WEIL, supra note 12, at 6 (describing “action cycle” between disclos-
ers and users of information that can work to reduce risks and achieve policy goals).

100. 40 CFR. § 982 (2009); See Learn About the Greenhouse Gas Reporting Program
(GHGRP), ENV'T PROT. AGENCY (July 15, 2024), https://www epa.gov/ghgreporting/learn-about-
greenhouse-gas-reporting-program-ghgrp.
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“overall a higher national prominence.”! About 50% of total U.S. GHG
emissions are reported through this program.'*

Lavender Yang, Nicholas Z. Muller, and Pierre Jinghong Liang use
this regulatory framework to test the effects of mandatory GHG disclosure
on companies’ subsequent levels of CO2 emissions.'”* They focus on the
utility sector because emissions data for that sector were available both
before and after the GHGRP came into effect, although prior to the
GHGRP, the data were costly and difficult to find and use.'** Moreover,
since it is only facilities that emit over 25,000 tons of specific greenhouse
gases that are required to report their emissions, the authors can use econ-
ometric designs to determine whether plants required to disclose their
emissions “behave differently than those not subjected to the program.”

Their results show a statistically significant reduction in CO2 emis-
sions of 7% (p<0.01) for plants required to disclose under the GHGRP
regime.'%® The reduction in CO2 emissions is 10% in plants owned by pub-
licly held firms (p<0.05), and 11% in plants owned by publicly-held firms
in the Standard and Poor’s 500."" In firms owned by private investors or
government, the GHGRP disclosure causes reductions in emissions of 6%
(p<0.01).'°® The authors interpret the differences between these samples
as “indicative of the effect due to shareholder pressure.”'"

Yet their data also show that where companies own multiple plants,
those subject to the GHGRP and those below its reporting threshold, emis-
sions in the non-reporting plants increased by between 25% and 56%
(p<0.05).''° This result shows that disclosure requirements caused manag-
ers to engage in firm-level strategic behavior, that is, switching the use of
dirtier fuels (coal and oil) to the plants for which emissions reporting was
not mandatory.'!! This “emissions leakage™ shows the importance of cor-
rectly specifying both what needs to be disclosed (quantitative data) but
also the criteria of the disclosure regime.

Sorabh Tomar also used the GHGRP as the framework for studying
the effects of mandatory GHG disclosure.'*? That study exploited the fact

101. Yang, Muller & Liang supra note 87, at 2.

102. Id. at 6.

103. See id. at 2.

104. Id.

105. Id.

106. Id. at 3, 16—17.

107. Id. at 3, 21-24.

108. /d. at 21.

109. Id.

110. Id. at 3, 24-25.

111. 1d.

112. See Sorabh Tomar, Greenhouse Gas Disclosure and Emissions Benchmarking, 61 J. ACCT.
RSCH. 451 (2023).
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that for two years after the GHGRP went into effect, it required firms to
collect emissions data and report it to the EPA, but it did not require that
data to be publicly disclosed. By working with the EPA, Tomar was able
to access the data from the two years prior to public disclosure and com-
pare it to emissions data after public disclosure was required. Tomar sim-
ilarly finds that GHG emissions declined by 7.9% following public disclo-
sure (p=0.014).'"* Tomar interprets the mechanism by which firms are
pressured to reduce their emissions as “benchmarking,” in that better dis-
closure allows firms to evaluate their emissions relative to competitors and
may also provide technological cues about how to become more produc-
tive while reducing carbon intensity."'*

In a related, albeit non-climate, research paradigm, Pietro Bonetti,
Christian Leuz, and Giovanna Michelon studied the effects of states” man-
datory disclosure requirements about drilling activities and chemicals be-
ing used on concentrations of various water pollutants associated with hy-
draulic fracturing (HF), also known as “fracking.”" States enacted their
new disclosure requirements at different times, creating “natural experi-
ments” that the authors were able to exploit. Bonetti et al. looked at the
effects of the disclosure regimes on the concentrations in different water-
sheds of four salts (ions) used as “signatures” for the chemicals used in
fracking. The concentrations of these salts would indicate levels of pollu-
tion from fracking before and after the required disclosure. Their analysis
showed that salt concentrations decreased between 9 and 14% after the
required disclosure, which decreases were statistically significant for three
of the four salts."'® Their further analyses concluded (1) these decreases
came from “materially improved” operator practices, rather than any de-
cline in drilling activity or production; (2) that the effects were stronger in
areas with more active NGOs and media criticizing fracking; and that (3)
the effect of the disclosure was greater where operators are owned by pub-
licly traded firms.'"’

113. Id. at 467-69.

114. Id. at 472-79.

115. See Pietro Bonetti, Christian Leuz & Giovana Michelon, Internalizing FExternalities
Through Public Pressure: Transparency Regulation for Fracking, Drilling Activity and Water Quality
(Univ. of Chi. Working Paper No. 2023-06, 2024).

116. Id. at 5, 22-23.

117. Id. at 5-6, 28-30, 31-32, 32 (addressing a summary, changes in operator practices, effects
stronger where NGOs are more active, and effect greater where the fraction of wells owned by publicly
traded firms is higher, respectively).
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B. Mandatory GHG Emissions Disclosure in the UK Produces
Reduced Emissions

In 2013, the UK enacted regulations to require listed companies to
disclose their Scope 1 and 2 emissions for the prior 12 months in the com-
pany’s Directors” Report as part of annual financial reporting under the
Companies Act of 2006."'® The information had been publicly available
previously but disaggregated, listed in a public register on a facility-by-
facility basis within the European Union’s Emissions Trading System, ra-
ther than aggregated at the level of the firm. Thus, a complex mapping
project would have been required to determine any one firm’s total “car-
bon footprint” prior to the enactment of the 2013 Regulations.'"” After the
2013 Regulations in the UK came into effect, information about listed UK
firms” Scopes 1 and 2 GHG emissions became readily available in stand-
ardized form, as did information about carbon intensity, within the Direc-
tors” Report as part of annual financial statements disclosure.'*’

A study by Benedikt Downar et al. found that UK firms affected by
the new disclosure mandate reduced their Scope 1 emissions by about 8%
(p<0.05) compared to a control group of European firms not affected by
the new requirements.'”’ Downar et al. concentrated their analysis on
Scope 1 emissions as the dependent variable, even though disclosure was
required of both Scopes 1 and 2, and excluded utilities from their sample,
because utility firms in the UK were required to pay new, sector-specific
emissions charges by regulations that came into effect during the observa-
tion years.'** To have included Scope 2, emissions from purchased energy,
would have introduced the possibility that any observed reductions in
emissions were strongly influenced by reductions in emissions from the
utilities due to increased costs, and thus not measuring only reductions
based on disclosure.'** To ensure that any observed emissions reductions
are not a result of reductions in production, Downar et al. also evaluated

118. See Benedikt Downar, Jiirgen Errnstberger, Stefan Reichelstein, Sebastian Schwenen &
Aleksandar Zaklan, The Impact of Carbon Disclosure Mandates on Emissions and Financial Operat-
ing Performance, 26 REV. ACCT. STUD. 1137, 1142 (2021).

119. 7d. at 1139.

120. See Valentin Jouvenot & Philipp Krueger, Mandatory Corporate Carbon Disclosure: Evi-
dence from a Natural Experiment, 10-11 (July 13, 2021) (unpublished manuscript),
https://dx.doi.org/10.2139/ssrn.3434490.

121. Downar, Errnstberger, Reichelstein, Schwenen & Zaklan, supra note 118, at 1161. To re-
duce any confounding variables utilitics were excluded from the samples, since the UK had also en-
acted new regulations specific to utilities imposing a price on carbon. After various other exclusions
to take account of possible confounds, the final sample in this study was composed of predominantly
manufacturing firms. /d. at 1154-55. The treatment firms were all incorporated in the UK, and the
control group firms were incorporated in France, Germany Spain, and Sweden. /d. at 1154.

122. Id. at 1144,

123. 71d.
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changes in the firm-level carbon intensity. These regressions showed re-
ductions in carbon intensity of about 13% (p<0.05) when using the cost of
goods sold as the denominator, and a reduction of about 10% (p<0.05)
when using sales as the denominator.'** As the authors state, “[t[hese re-
sults indicate that the emission reductions were not mainly driven by a
decline in output or capacity utilization.”'*’

Another study by Juvenot and Kreuger using the UK’s 2013 manda-
tory GHG emissions disclosure requirement similarly found statistically
significant reductions in firms” emissions compared to a control group of
European firms not within scope of the requirements.'*® They find UK
firms reduce their absolute GHG emissions by 16.47% (p<0.01),'*’ com-
prised of reductions of 12.19% in Scope 1 (p<0.05) and 22.12% reductions
in Scope 2 (p<0.01) (the utilities sector that Downar et al. excluded).'*®
Juvenot and Kreuger did a robustness test looking at reductions in Scope
3 emissions, those from supply and value chains, and not required to be
disclosed by the 2013 law. There they found the treatment effect, reduc-
tions in emissions, not to be not statistically significant.'*” They conclude
that “the combined evidence . . . suggest[s] that the reduction in GHG
emissions is driven by the component of emissions that fall under the re-
porting requirement.”"*’

Collectively, these studies in the U.S. and UK show that require-
ments for mandatory, quantitative GHG emissions disclosure that is made
readily available to the public and to the capital markets cause firms to
reduce their emissions, and reduce the carbon intensity of products sold,
in significant ways. But what of voluntary disclosure of GHG emissions:
does it have the same power? And what is the role of institutional investors
in these outcomes? Those are the questions that this Author will now take

up.

124.1d. at 1161.

125. 1d.

126. See Jouvenot & Kreuger, supra note 120, at 14, 19 (outlining methodology and control
group and results, respectively).

127. 1d. at 19, 52 (Table 9, columns 1-2)

128. Id. at 20.

129. Id. at 20, 52 (Table 9, columns 4-6).

130. 1d.
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C. Voluntary GHG Emissions Disclosure Also Produces
Reduced Emissions

As authors Patrick Bolton and Marcin Kacperczyk bluntly put the
point, “[t]he effects of carbon disclosure are far from fully known.”**!
Their primary task in the paper Carbon Disclosure and the Cost of Capital
is to investigate the effects on cost of capital and corporate behavior of
carbon disclosure, both mandatory and voluntary; why 12% of companies
globally voluntarily disclose their GHG emissions, why more companies
do not voluntarily disclose GHG emissions since voluntary disclosers see
their cost of capital go down,"** and what the effects of disclosure are on a
company’s institutional investor base. The latter topics will be taken up in
Subsection D below.

As part of their analysis, Bolton and Kacperczyk investigate whether
there is a “disciplining effect” of even voluntary disclosure, by which they
mean “whether companies that disclose their carbon emissions subse-
quently alter their operations in an effort to reduce their emissions.”"** For
their analysis, they rely upon the data voluntarily disclosed to CDP (for-
merly the Carbon Disclosure Project) from 2005 through 2018, which
comprises 14,400 companies in 77 countries.”** Using an event study
methodology in this subpart of their paper, where the event is a company’s
first voluntary disclosure of its emissions, the question is whether emis-
sions are reduced after that disclosure.'** To do such a study, the authors
must estimate the emissions of firms prior to the year of first disclosure,
which estimates are obtained from three commercial providers."*® They
find that emissions are significantly reduced as compared to estimated
emissions in the first year after voluntary disclosure, between 15% and
18% (p<0.01), depending on which fixed effects are being controlled
for."*’

A complication in interpreting these data is that some of this “volun-
tary” disclosure from 2005-2018 may actually be mandatory in the home
country: the largest number of voluntary disclosers are in the U.S. (2,829)
and Great Britain (1,873), and the top voluntary disclosers are in Metals

131. Bolton & Kacperczyk, supra note 27, at 2.

132. Id. at 5. The authors interpret this effect to be driven by investors’ decreased uncertainty
about the carbon risk inherent in the disclosers’ business strategies. This research result is further
discussed at infra note 144 and accompanying text.

133.7d. at 19.

134. Id. at 4. CDP is an investor-oriented NGO that since 2000 has collected climate data from
companies’ voluntary disclosures. See CDP, supra note 32.

135. Bolton & Kacperczyk, supra note 27, at 20.

136. Id. at 3 n.4. Those three commercial providers that provide estimates are Trucost, MSCI,
and Sustainalytics.

137. Id. at 20, 37 (Table 9).
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& Mining and Oil & Gas, so industries that would be reached by the
GHGRP in the U.S,, enacted in 2010, or firms that were reached by the
UK’s 2013 reporting Regulation."*® Once a company is required to dis-
close this information in accessible form for one’s home country, why not
provide it to CDP? A more specific company-by-company matching with
the time of first voluntary disclosure to CDP would need to be undertaken
to determine how significant this possible confound is. That is a compli-
cation for the question of whether we can expect voluntary disclosure to
have the same power as mandatory disclosure. From these data it would
seem the answer to that question is yes. Perhaps the more important point
is that in both the mandatory and voluntary disclosures being examined in
cach of the studies described in this Article, the disclosure was of quanti-
tative data, GHG emissions, with known measurement parameters from
the GHG protocol."* There, in both the voluntary and mandatory cases,
we see statistical and real-world significant reductions in emissions fol-
lowing the disclosure. An important question to be addressed is why, and
what role, if any, institutional investors play in motivating those reduc-
tions?

D. Institutional Investors’ Responses to GHG Emissions Data

One of the questions with which this inquiry began was whether there
is evidence that disclosure of climate risk data causes institutional inves-
tors to reallocate capital and whether that reallocation is a significant
source of pressure on firms to reduce emissions. If GHG emissions data
can be understood as a proxy for generalized climate risk, then the answer
to that compound question is a qualified yes and yes. There is evidence
that institutional investors respond to GHG emissions disclosure by penal-
izing high emissions disclosers and rewarding low emissions or low-inten-
sity disclosures, affecting firms” cost of capital. Each of these institutional
investor effects may motivate emissions reductions.

To summarize some findings: Jouvenot and Krueger’s analysis of the
effect of the UK’s 2013 mandatory disclosure regulation used a stock mar-
ket event study to show that “[f]irms disclosing low and medium industry-
adjusted GHG emissions exhibit positive average cumulative announce-
ment [stock market] returns, whereas firms with high industry-adjusted
GHG cmissions exhibit negative average cumulative announcement

138. Id. at 29 (Table 1, Summary Statistics, Panel B—C).

139. As will be discussed in Part III, GHG emissions quantitative data is thus distinguishable
from the qualitative corporate governance data being elicited by voluntary initiatives such as the TCFD
or TNRD. That is not to suggest that those qualitative initiatives focusing on climate governance are
unimportant, for reasons to be discussed below. Yet it is important to recognize that the qualitative
disclosure initiatives may have different underlying purposes, and different power to have real effects
on emissions, versus mandatory, quantitative disclosure.
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returns.”** Their more formal regression analysis found that high GHG
emitters experienced about 3.84% lower returns (p<<0.01) on the first day
of disclosure versus firms disclosing low GHG emissions.'*! Jouvenot &
Krueger also found that institutional investor ownership in high-emissions
UK firms decreased by 6% (p<0.01) relative to low-emissions firms, even
after controlling for initial institutional ownership.'** Ultimately the au-
thors conclude that the evidence as a whole suggests that “mandatory,
standardized, and prescriptive carbon disclosure facilitates across firm
comparisons and increases market pressure on firms with high emissions
levels. ™'

Bolton and Kacperczyk find that voluntary carbon emissions disclo-
sure significantly lowers the cost of capital for disclosers.'** They also find
that upon disclosure, companies experience reductions in their book-to-
market ratios and their stock-market volatility, consistent with the view
that disclosure reduces uncertainty.'*> Looking at the effects of the UK’s
new 2013 mandatory carbon disclosure regulations, they find that among
the newly disclosing firms, those that are high-emitting firms see their cost
of capital increase.'*®

Both sets of results are consistent with other results described in a
book chapter by Clarkson, Grewal, and Richardson.'*” That chapter dis-
cusses studies that show significant market valuation penalties associated
with high GHG emissions disclosure, consistent with the existence of “la-
tent carbon liabilities” and the uncertainties of future regulatory initiatives.
These penalties range from one-half of one percent of market capitaliza-
tion to 7.33% of market capitalization.'** So, for instance, Chapple et al.
used both valuation model and event study methodologies to evaluate the
effects of carbon emissions disclosure in Australia in 2007, at a time when
the Government was considering adopting a national carbon emissions
trading scheme.'*’ They found that the share price reaction to high carbon
intensity firms implied a market value penalty of 6.57% of market

140. Jouvenot & Krueger, supra note 120, at 29.

141. Id. at 30, 55 (Table 5).

142. Id. at 34, 56 (Table 6).

143. Id. at 38.

144. Bolton & Kacperczyk, supra note 27, at 5.

145. Id.

146. Id. at 6.

147. See Peter Clarkson, Jody Grewal & Gord Richardson, The Equity Value Relevance of Car-
bon Emissions, in HANDBOOK OF BUSINESS AND CLIMATE CHANGE 326 (Anant K. Sundaram & Rob-
ert G. Hansen, eds., 2023).

148. Id. at 327.

149. See Laelle Chapple, Peter M. Clarkson & Daniel L. Gold, The Cost of Carbon: Capital
Market Effects of the Proposed Emission Trading Scheme (ETS), 49 ABACUS 1 (2013) (discussed in
Clarkson, Grewal & Richardson, supra note 147, at 6-7).
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capitalization for high carbon-intensity firms relative to low carbon-inten-
sity firms."*’

Using carbon emissions data from CDP rather than carbon intensity
for a sample of S&P 500 firms, Matsumura et al. find that for the period
2006-2008, “for every additional thousand metric tons of carbon emis-
sions, firm value decreased, on average, by $212,000.”"*! Clarkson et al.
calculate that this implies an estimated penalty of 7.33% of market capi-
talization based on mean market capitalization and carbon emissions fig-
ures and 1.41% based on median figures."*

In contrast, Clarkson ¢t al. describe the work of Griffin et al., who
using a sample of S&P 500 firms from the period 2006-2012, and devel-
oping an estimation model to estimate the emissions of non-CDP disclo-
sures, find an implied equity discount of $79 per ton of GHG emissions,
substantially lower than Matsumura et al.’s estimate of $212 per ton.'”’
This “estimate implies a market value penalty of less than one-half [of one]
percent of market capitalization.”* Griffin et al. also find that this equity
market discount does not differentiate between firms that disclose to CDP
versus those that do not, which they interpret to suggest that investors are
using channels other than CDP to find emissions data from non-disclosing
firms.'>

One study that directly analyzes institutional investors™ actions with
respect to climate risk is Bolton and Kacperczyk’s Do Investors Care
about Carbon Risk?"° Using data from CDP on emissions, they find that
moving from low emissions firms to high emissions firms, based on Scope
1 emissions intensity, leads to a reduction in ownership of 21%, 5%, and
4% for investment advisers, insurance companies, and pension funds, re-
spectively.'”” These results seem to be driven by “coarse categorization,”
that is investors divesting from oil & gas, utilities, and transportation.'*®
The authors do not find evidence that investors generally discriminate

150. Id. at 7.

151. Ella Mae Matsumura, Rachna Prakash & Sandra C. Vera-Muiioz, Firm-Value Effects of
Carbon Emissions and Carbon Disclosures, 89 ACCT. REV. 695, 695 (2014). See also Clarkson,
Grewal & Richardson, supra note 147, at 327 (citing Matsumura, Prakash & Vera-Muiioz, supra).

152. Clarkson, Grewal & Richardson, supra note 147, at 327 (citing Matsumura, Prakash &
Vera-Mufioz, supra note 151).

153. Id. at 329-30 (discussing Paul A. Griffin, David Lont & Estell Y. Sun, 7he Relevance to
Investors of Greenhouse Gas Emission Disclosures, 34 CONTEMP. ACCT. RSCH. 1265 (2017)).

154. Id.

155. 1d.

156. See Patrick Bolton & Marcin Kacperczyk, Do Investors Care about Carbon Risk?, 142 J.
FIN. ECON. 517 (2021).

157. Id. at 539-42, Table 11, Panel B).

158. Id. at 541-43, Table 12. In addition to investment advisers, insurance companies and pen-
sion funds, for which data has just been given, Bolton and Kacperczyk also evaluated the actions of
mutual funds, banks, and hedge funds.
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between stocks with regard to their Scopes 2 and 3 emissions intensitics
(“with the exception of banks loading up positively on Scope 3 [intensity]”
firms)."> In fact, they report that:

[[]nstitutional investor portfolios are not underweight companies
with high levels of emissions (or high growth rates [of carbon]). . . .
If anything, institutional investors load up on scope 2 and scope 3
emission levels. This could be a mechanical effect of their exclusion-
ary screening policies based on scope 1 emission intensity."*

While there is much more work to be done fully understanding insti-
tutional investors” actions with respect to climate change, the data summa-
rized in this Subsection suggest that institutional investors are pricing car-
bon risk into their portfolios. As Bolton and Kacperczyk put the point,
“lo]verall, our results are consistent with an interpretation that investors
are already demanding compensation for their exposure to carbon emis-
sion risk.”**! Given the well-understood relationship between risk and re-
turn—the higher the risk of an investment, the higher the returns investors
will “demand”—that compensation is reflected in higher returns. These
carbon premia are “‘economically significant:”

A one-standard-deviation increase in respectively the level and
change of scope 1 emissions leads to a 15-bps and 26-bps increase in
stock returns, or respectively a 1.8% and 3.1% annualized increase.
In addition, a one-standard-deviation increase in the level and change
of scope 2 emissions leads to respectively a 24-bps and 18-bps in-
crease 1n stock returns, or a 2.9% and 2.2% annualized increase. Fi-
nally, a corresponding one-standard-deviation increase in the level
and change of scope 3 emissions increases stock returns by 33 bps
and 31 bps per month, or 4.0% and 3.8% on an annual basis.'®

These increased returns to investors raise companies’ weighted aver-
age cost of capital and thus will encourage companies to reduce their emis-
sions, and/or increase their carbon efficiency. Yet, the data do suggest that
some investors will have rational economic motives for staying invested
in higher-carbon firms and industries, which may blunt efforts to engage
investors in the transition to a net-zero economy. This point will be taken
up below.

159. Id. at 541 (emphasis removed).

160. Id. at 548.

161. Id. at 517.

162. Id. at 519. One caveat to note is that the data being evaluated by Bolton and Kacperczyk
are from 2005-2017, so may not have captured the pressures on firms and investors after the Paris
COP 21 climate agreement of December 2015. My thanks to Professor Frank Partnoy for this obser-
vation.
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III. ANALYSIS AND CONCLUSION

This analysis is cautious since the data on the real effects of GHG
disclosure are preliminary and partial. Several caveats are suggested by
the research findings that are available. Reductions may be observed in the
first year that a company discloses its GHG emissions, but that does not
suggest continuing reductions.'® Managers will likely engage in strategic
behavior to reduce emissions where there are disclosure mandates but in-
crease emissions elsewhere.'® Institutional investors may engage in
“coarse categorization” to exclude some obvious sources of Scope 1 emis-
sions but then fail to discriminate between Scopes 2 and 3.'*> GHG disclo-
sure is clearly not a panacea.

Yet the evidence that is emerging is somewhat promising: carbon
disclosure can have real effects. Multiple studies discussed above showed
that mandatory disclosure of quantitative climate data, here GHG emis-
sions, motivated firms to reduce their emissions—at least it did when the
data were based on clearly defined standards, aggregated in relevant ways
(e.g., by firm), and made available to the public and to capital markets in
an accessible format or location. The effect is strongest in publicly held
firms, and even stronger in S&P 500 publicly held firms (thus the largest
companies), indicating that sharcholder considerations factor into manag-
ers” actions to reduce emissions.'*® These findings are consistent with
Fung et al.’s academic work on the action cycle at the core of “targeted
transparency,”®” and what then-Governor of the Bank of England Mark
Carney called a virtuous cycle'®®: user-centered disclosure leads to pres-
sures from the public and from investors, which provides reasons for man-
agers to engage in further improvements, here reductions in GHG emis-
sions. As “light-touch” regulation, mandatory disclosure of Scopes 1, 2,
and 3 GHG gas emissions shows some promise as a partial regulatory ap-
proach to reducing emissions.

This qualified conclusion gives rise to several questions, however.
First, the SEC has eliminated Scope 3 emissions from its Climate Rule,
imposed requirements to disclose Scopes 1 and 2 only on “large acceler-
ated filers” and “very large accelerated filers,” and only if material.'*’
These size limitations and carveouts can allow the kind of strategic behav-
ior observed in Yang et al., where changes were made to move higher-

163. See Bolton & Kacperczyk, supra note 27, at n.9.

164. See Yang, Muller & Liang supra note 87, at 3, 24-25.

165. See Bolton & Kacperczyk, supra note 156, at 541.

166. See Yang, Muller & Liang supra note 87, at 3.

167. See FUNG, GRAHAM & WEIL, supra note 12, at 5, 11, 39-49.
168. See Carney, supra note 21, at 12.

169. See supra notes 81-82 and accompanying text.
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emissions operations to smaller facilities to evade reporting require-
ments.'”® Moreover, by relying on “traditional notions of materiality” re-
garding these GHG disclosures, defined as “information a reasonable in-
vestor would consider important in making an investment or voting deci-
sion,” the SEC has given companies a more difficult disclosure mandate
than necessary.'”! By these carve-outs and limitations, the SEC missed an
opportunity to provide a clear, bright-line rule: “Disclose Scope 1 and 2
emissions.” Such a rule is easier for companies to apply, gives clearer in-
formation to investors, and reduces litigation risk over whether a com-
pany’s Scope 1 and 2 emissions were material and so should have been
disclosed. It would have also provided clear, consistent, comparable infor-
mation that would have potentially allowed tracking companies’ emissions
over time.'”> The Climate Rule will likely be rescinded by the incoming
Trump Administration in any case, or invalidated by the Eighth Circuit, so
this missed opportunity within the Climate Rule is only a small sliver of
the missed opportunities for U.S. climate reduction goals that will un-
doubtedly develop over the next Administration.

Second, the results showing robust results from mandatory quantita-
tive Scopes 1 and 2 disclosures (predominantly) bring into focus the ques-
tion of what we can expect from the global, voluntary, qualitative disclo-
sure initiatives such as TCFD, TNRD, and ISSB. Are they performative?
Is too much time, effort, and money going into initiatives that promise too
much? This Author does not think so but recognizes serious evidentiary
gaps that make definitive answers difficult. More data is needed on the
effectiveness of voluntary disclosure before any such conclusion could be
drawn. The Bolton and Kacperczk paper that includes analysis on the ef-
fects of voluntary disclosure of quantitative data is promising, showing
emissions reductions of between 15% and 18% after the disclosure.'” Is
there a comparable effect shown after voluntary qualitative disclosure such
as is elicited by TCFD, TNRD or ISSB? One recent analysis has shown
that companies in discussions with the global investor coalition Climate
Action 100+, which emphasizes disclosure according to TCFD, have re-
duced their emissions intensity over the past three years, but that fewer of
those companies are reducing overall emissions at a rate needed to meet a

170. See Yang, Muller & Liang supra note 87; supra notes 110—11 and accompanying text.

171. See Climate Rule, supra note 79, at 245.

172. Tracking emissions over time at a company can be difficult because of mergers, acquisi-
tions, spin-offs, divestments, and other types of corporate activities that affect the boundaries of cor-
porations as reporting units.

173. See Bolton & Kacperczyk, supra note 27, at 20, 37 (Table 9).
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1.5 degree aligned climate transition pathway.'”* Since we do see that
global emissions continue to rise, '’ if there is an effect on disclosing
firms, it is not enough to overcome the general trends by non-disclosing
firms, state-owned entities, and the current material basis of our global
economy.

Yet, even if emissions reductions are not shown, the voluntary, qual-
itative disclosure initiatives have additional purposes: to give investors in-
formation about companies’ climate and nature risk governance, decar-
bonization strategies, investments in emerging technologies, and views on
the transition to a net zero economy. Climate Action 100+ finds significant
improvements in companies’ reporting on those matters.'” Given the vir-
ulent anti-ESG political pushback that has erupted in the U.S. since 2021,
institutional investors that are initiative members understandably do not
report on their own investments or divestments in response to this infor-
mation, given that allegations of illegal antitrust collaborations amongst
the members of climate coalitions are a core part of that pushback.'”” Yet
many investors are presumably using the information companies disclose
to make their own capital allocation decisions and to inform their strate-
gies.

Third, these qualitative, voluntary disclosure initiatives, together
with investor engagement, have changed the norms amongst the world’s
largest companies. Climate governance at board level and TCFD-aligned
disclosure are expected features of companies’ social and political rela-
tionships today. Climate Action 100+ indicates that of its 168 focus com-
panies, 77% committed to net zero by 2050, at least for Scopes 1 and 2;
939% have a board committee with oversight of climate change risks and
opportunities; and 90% are explicitly committing to align their disclosures
with the TCFD recommendations.'” Whether climate governance at board
level and TCFD disclosure translate into seriousness of purpose behind the
Net Zero by 2050 commitments that 130 of the Climate Action 100+ focus

174. See CLIMATE ACTION 100+, https://www.climateaction100.org/ [https://perma.cc/FE7C-
542H] (last visited Dec. 11, 2024). Climate Action 100+ is a global coalition of over 600 investors
that engages with 168 focus companies, often in hard-to-abate sectors. Its goals are improving climate
change governance, cutting emissions, and strengthening climate-related financial disclosures.

175. See UNEP, EMISSIONS GAP REPORT 2024: NO MORE HOT AIR . . . PLEASE! xii—xxi (2024),
https://doi.org/10.59117/20.500.11822/46404 (finding a 1.3% increase in GHG emissions since 2022).

176. See CLIMATE ACTION 100+, PROGRESS UPDATE 2023 5 (2024), https://www .climate-
actionl 00.org/wp-content/uploads/2024/01/Climate-Action-100-Progress-Update-2023 pdf. The
broad goals of Climate Action 100+ are improving climate change governance, cutting emissions, and
strengthening climate-related financial disclosures. CLIMATE ACTION 100+, supra note 174.

177. See generally Cynthia A. Williams, Private Climate Governance of Finance: “Net Zero”
Prospects and Politics, 26 U. PENN. J.BUS. L. 1195 (2024) (describing the anti-ESG political pushback
in the U.S. since 2021, including its allegations of antitrust violations by investors involved in climate
change initiatives).

178. See Climate Action 100+, supra note 176, at 5.
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companies have made,'” or that hundreds of financial institutions have
made as part of the Glasgow Financial Alliance for Net Zero (GFANZ),'®
is an open question. Yet, board climate governance can continue to work
to identify strategies where climate mitigation and corporate economic in-
terests converge, so is at least a necessary, if not sufficient, first step to-
wards seriousness of purpose.

Finally, the data on investor behavior in response to disclosure of
specific, quantified GHG emissions neither answers the question of how
investors respond to broad, qualitative climate disclosure, nor, particu-
larly, do they give this Author confidence that enough investors will react
in ways to put pressure on companies to decarbonize. A number of the
studies of the effects of quantitative disclosure discussed above do show a
stronger effect on emissions reductions in publicly-owned versus pri-
vately-owned companies, which may have implications for investors’ re-
actions to qualitative disclosure.'™ Yet how investors will react to any in-
formation depends on their time frame for investment and on their risk
preferences. There is some evidence that there is a significant “carbon pre-
mium” such that firms with higher emissions provide higher returns to in-
vestors'® (thus raising the company’s weighted average cost of capital),
in order to reflect the higher risk inherent in the potential for climate
shocks, regulatory developments that would affect high-carbon compa-
nies, litigation risk, and so forth. There is ample awareness amongst inves-
tors that climate risk poses systemic, non-diversifiable risk at a market
level, which is the basis for coalitions such as Climate Action 100+ and
GFANZ, amongst many others. Yet their investment behavior at an indi-
vidual fund level seems not to be delivering strong enough signals to op-
erating companies or regulators that decarbonization is prioritized. Busi-
ness as usual still seems to be the usual approach.

179. Id.

180. See Williams, supra note 177, at 1196-99 (describing GFANZ); GLASGOW FIN. ALL. FOR
NET ZERO, https://www.gfanzero.com/ (last visited Dec. 11, 2024).

181. See Yang, Muller & Liang, supra note 87; Bonetti, Leuz & Michelon, supra note 115;
Bolton & Kacperczyk, supra note 156.

182. See Bolton & Kacperczyk, supra note 156, at 519.
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