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IN PURSUIT OF COLLECTIVE LIBERATION
IN FEMINIST CONSTITUTIONALISM

Yvette Butler*

AFTER MISOGYNY: How THE LAw FAILS WOMEN AND WHAT TO Do
ABOUT IT. By Julie C. Suk. Oakland: University of California Press.
2023. Pp. 326.$29.95.

INTRODUCTION

Diary Entry—May 2, 2022

At 9:15 p.m.,, I was laughing with my friends on a big, comfy couch,
watching The Courtship, a dating game show set in the Regency-era. A
mere five minutes later, we were all glued to our phones as the harsh re-
ality set in. A tornado of thoughts tore through my mind. The Dobbs opin-
ion was leaked. Was this real? It overturned Roe. This was expected. This
was devastating. Finals were right around the corner—how would my
students study for exams? What do we do now?

My phone chimed. A text from my research assistant echoed one of
my other thoughts, “My country doesn’t even see me as equal, Professor
Butler.” How does one even respond to that? [ invited her to grieve with
us. There we were. Four professors. One student. Five women. Five peo-
ple with the capacity to get pregnant. Two of us actively trying for preg-
nancy. Three who would be devastated at the loss to our careers,
freedoms, and physical and emotional wellbeing if we were to become
pregnant. The feeling that we all shared that evening continues to this
day. We are not equal under the eyes of the law.

*k %k X

How is it that cisgender women! in the United States could think they
are unequal in 2022 and beyond? The Fourteenth Amendment, ratified in

*

Associate Professor of Law, Indiana University Maurer School of Law. Thank you
to Leigh Goodmark, Marissa Jackson Sow, and the AALS Jurisprudence Virtual Scholars
Workshop (Chad Flanders, Robert Leider, Stephen Galoob, Charles Capps, Alex Sinha,
Johnathan Gingerich, and Brenner Fissell) for helpful questions and feedback. Thank you
also to Michigan Law Review Book Review Editors Benjamin D. Marvin-Vanderryn and
Nethra K. Raman for your hard work and excellent suggestions while editing this piece.

1. The use of “cisgender women” at the beginning of this article, but not through-
out, is intentional. Full and equal citizenship is still a struggle for anyone who identifies as
or is socialized as a woman, even if they were not assigned female at birth. Transgender
and gender nonconforming (GNC) people can, and do, get pregnant. Additionally, their
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1868, stated that “[n]o State shall ... deny to any person within its juris-
diction the equal protection of the laws.”3 At the time of my student’s
comment, it had been 154 years since ratification. Moreover, women ob-
tained the right to vote in 1920: a full 102 years before my student’s com-
ment.*

And yet, the existence of the Fourteenth Amendment has never trans-
lated to full and equal citizenship for women. Under explicitly patriarchal
laws like coverture, women lacked full ownership over their bodies. A
woman'’s labor and resulting wages “belonged to her husband.”> Women
had no legal identity of their own.¢ A single woman was “covered by her
father’s identity, and then, when she married, by her husband’s.”” Sup-
porters of coverture argued that “a woman’s proper role was that of wife
and mother, with the sort of weak nature such that women could not be
trusted to act in their own best interest or to make good decisions on
their own.”8 Women could not even obtain credit or open bank accounts
into the 1970s.?

This socio-legal arrangement also meant that, at one point, women
could be excluded from the practice of law.10 One rationale is related to
coverture. Without a legal identity of her own, how could a woman hope

fights against patriarchy are, in many ways, similar to and very different from the fights
against patriarchy that cisgender women face. See generally, e.g., Maria Victoria Carrera-
Fernandez & Renée DePalma, Feminism Will Be Trans-Inclusive or It Will Not Be: Why Do
Two Cis-Hetero Woman Educators Support Transfeminism?, 68 S0CI0. REV. MONOGRAPHS 745
(2020) (noting that patriarchal expectations similarly impact cisgender and transgender
women but listing distinct challenges that transgender women face when fighting the pa-
triarchy). Because Suk’s book focuses on cisgender women, this Review does as well, with
the caveat that liberatory projects are incomplete without a gender-diverse analytic fram-
ing. However, the focus on “cisgender women” is specifically in reference to claims that cis
women should feel free and equal, even when their struggles with patriarchy may be less
apparent than the struggles of trans and GNC individuals. Given the current climate, it's no
wonder that transgender and GNC people do not feel equal and are not treated equally.
Anna Brown, Juliana Menasce Horowitz, Kim Parker & Rachel Minkin, The Experiences,
Challenges and Hopes of Transgender and Nonbinary U.S. Adults, PEW RSCH. CTR. (June 7,
2022), https://www.pewresearch.org/social-trends/2022/06/07 /the-experiences-chal-
lenges-and-hopes-of-transgender-and-nonbinary-u-s-adults /#navigating-gender-day-to-
day [perma.cc/S52T-4KCE].

2. CONG. RscH. SERV., THE CONSTITUTION OF THE UNITED STATES OF AMERICA: ANALYSIS
AND INTERPRETATION 30-31 n.6 (Kenneth R. Thomas et al. eds., Centennial Ed. 2013).

3. U.S.CONST. amend. XIV § 1.
4. U.S. CONST. amend. XIX; CONG. RSCH. SERV., supra note 2, at36 n.11.
5. Maybell Romero, “Ruined,” 111 GEo. L.J. 237, 245 (2022).

6. Catherine Allgor, Coverture: The Word You Probably Don’t Know but Should, NAT'L
WOMEN’S HIST. MUSEUM (Sept. 4, 2012) www.womenshistory.orgarticles/coverture-word-
you-probably-dont-know-should [perma.cc/23YA-PZXM].

7. Id
8. Romero, supra note 5, at 247.
9. Id. at 246.

10. Bradwell v. lllinois, 83 U.S. (16 Wall.) 130 (1873).
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http://www.womenshistory.orgarticles/coverture-word-you-probably-dont-know-should
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to properly represent the interests of her clients? Although states could
issue law licenses to women, the denial of a license on the basis of sex was
legally permissible.!* In 1869, Myra Bradwell was the first woman to pass
the Illinois bar exam.!2 She applied for a license to practice law. After Illi-
nois denied her the license because she was a married woman, she sued.
When Bradwell v. Illinois made it to the U.S. Supreme Court, the majority
ruled that a law license was not a privilege or immunity of U.S. citizenship
and that the Fourteenth Amendment did not protect state regulation of
the practice of law.13 “[ T]here are privileges and immunities belonging to
citizens of the United States .. . it is these and these alone which a State is
forbidden to abridge. But the right to admission to practice in the courts
of a State is not one of them.”14 The Court did not consider whether the
law violated the Equal Protection Clause.1>

While the Court’s decision to decide the case using the Privileges and
Immunities Clause may seem like a perfectly neutral way to go about re-
solving the issue, it is willfully ignorant to ignore the impact of the sexism
of the day. The dominant narratives of women’s proper role in society
almost certainly influenced the outcome of the case.l® Women were seen
as inherently domestic. Justice Bradley’s famous concurrence (joined by
Justices Swayne and Field) espoused this view. “The paramount destiny
and mission of woman [sic] are to fulfil the noble and benign offices of
wife and mother. This is the law of the Creator. And the rules of civil soci-
ety must be adapted to the general constitution of things.”” Thus, this
case not only highlights the paternalistic sexism of several justices on the
highest court of the land, but it also demonstrates how law perpetuates
misogyny, even without any explicit misogynistic intent.

11. Id

12.  Myra Bradwell and the Chicago Legal News, SUPREME COURT OF THE UNITED STATES:
IN RE LADY LAWYERS: THE RISE OF WOMEN ATTORNEYS AND THE SUPREME COURT,
https://www.supremecourt.gov/visiting/exhibitions/LadyLawyers/section1l.aspx
[perma.cc/5P54-4SP2].

13. Bradwell v. Illinois, 83 U.S. (16 Wall.) 130 (1873).

14. Id at139.

15. Perhaps they did not address the equal protection claim, in part, because this
was a case akin to a question about the right to earn a living, which was addressed in the
Slaughter-House Cases. 83 U.S. (16 Wall.) 36 (1873); Bradwell, 83 U.S. at 139. Moreover, at
the time the Slaughter-House Cases and Bradwell were decided, the Equal Protection Clause
had not yet been expanded to sex discrimination. See Reed v. Reed 404 U.S. 71 (1971). Reed
was the first case to strike down a state law for discriminating against women in violation
of the Equal Protection Clause. ACLU, TIMELINE OF MAJOR SUPREME COURT DECISIONS ON
WOMEN'S RIGHTS 1 (2017) https://www.aclu.org/wp-content/uploads/legal-docu-
ments/101917a-wrptimeline_0.pdf [perma.cc/3SUR-KEPY].

16. For more on dominant and subjugated narratives in the law, see, for example,
Yvette Butler, Silencing the Sex Worker, 71 UCLA L. REV. (forthcoming 2024) [hereinafter
Butler, Silencing the Sex Worker], https://papers.ssrn.com/sol3/papers.cfm?ab-
stract_id=4159001 [perma.cc/A7B2-7X7X].

17.  Bradwell, 83 U.S. at 141-42 (Bradley, ]., concurring) (emphasis added).


https://www.supremecourt.gov/visiting/exhibitions/LadyLawyers/section1.aspx
https://www.aclu.org/wp-content/uploads/legal-docu-ments/101917a-wrptimeline_0.pdf
https://www.aclu.org/wp-content/uploads/legal-docu-ments/101917a-wrptimeline_0.pdf
https://www.aclu.org/wp-content/uploads/legal-docu-ments/101917a-wrptimeline_0.pdf
https://papers.ssrn.com/sol3/papers.cfm?ab-stract_id=4159001
https://papers.ssrn.com/sol3/papers.cfm?ab-stract_id=4159001
https://papers.ssrn.com/sol3/papers.cfm?ab-stract_id=4159001
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In the abortion context, one can conceptualize how this commitment
to women’s “natural role” of motherhood could be maintained within the
law. In Planned Parenthood v. Casey, Justice Blackmun famously remarked
that:

By restricting the right to terminate pregnancies, the State conscripts
women'’s bodies into its service, forcing women to continue their preg-
nancies, suffer the pains of childbirth, and in most instances, provide
years of maternal care. The State does not compensate women for their
services; instead, it assumes that they owe this duty as a matter of
course.18

In his view, the “assumption[] that women can simply be forced to
accept the ‘natural’ status and incidents of motherhood[] appears to rest
upon a conception of women'’s role” and “place in society,” which are in-
consistent with the Constitution.1®

The current Court’s reliance on “history and tradition”2° is a prime
example of how the Court maintains misogyny without explicit bias. The
history or tradition of women'’s equal status under law is spotty at best.
If the Court looks to “history and tradition” as beginning in 1788 or 1868,
women were not even considered “full members of the community em-
braced by the phrase ‘We the People.’ 21 The framers of the original Con-
stitution, as well as the Reconstruction Amendments, “did not perceive
women as equals.” 22 Therefore, any commitment to reviewing the con-
stitutionality of any law under a “history and tradition” methodology
“consigns women to second-class citizenship.”23 My student’s claim that
she is not equal is consistent with the course of history.

One might argue that times have changed. The year is not 1873 or
even 1973. Cisgender women have rights. They have made great strides
in law and politics. Women are congresspeople and Supreme Court jus-
tices. They can often decide whether they want to stay home and raise
children or pursue high-level careers. Sure, there is sexism—individuals
can be sexist against other individuals. Men or women can be violent or
hateful toward other men or women. But when women today make state-
ments like “my country does not see me as equal,” they are taking on a
victimhood narrative, as opposed to being agents of their own lives.24

18. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 928 (1992) (Blackmun, J.,
concurring in part, concurring in the judgment in part, and dissenting in part).

19. Id at928-29.

20. Dobbsv. Jackson Women’s Health Org., 142 S. Ct. 2228, 2244 (2022).

21.  Id. at 2324-25 (Breyer, Sotomayor & Kagan, J]., dissenting).

22.  Id at 2325.

23 Id

24. See, e.g., Thomas Thorgersen, Feminist Movements Promote Divisive Victimhood
Culture, Unproductive Rhetoric, COLLEGIATE TIMES (Sept. 5, 2018) http://www.colle-
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Julie Suk’s2> book, After Misogyny, responds to this conundrum. She
does this by explaining that misogyny is not merely about physical vio-
lence toward women or hatred of women (pp. 10, 23). Instead, she re-
frames misogyny as societal overentitlement to women’s labor and men'’s
overempowerment in the eyes of the law (pp. 10-11).

Overentitlement stems from the substantial benefits individual men
and society reap from women—including their reproductive labor—
without just compensation (pp. 10-11). Overempowerment is about the
explicit legal enforcement of that entitlement (p. 11). Suk explores over-
entitlement through the legal claim of unjust enrichment to describe how
men and society have benefitted from women’s labor (pp. 64-74). She
then ends on a recommendation to use the Takings Clause to remedy the
use of women’s reproductive capacities without compensation (p. 215).

Throughout the book, Suk uses a variety of stories to illustrate her
concepts. As someone who writes about epistemology2¢ within the criti-
cal race theory tradition, in particular, I found this use of narrative par-
ticularly enjoyable. Narrative is a particularly important and powerful
way to understand how constitutional theory and law are shaped.2” The
goal of reframing narratives and reinterpreting a constitution is to trans-
form the rights and duties between people and the state.?8 According to
Suk, such a transformation is necessary to remedy societal overempow-
erment (ch. 6). The result of that transformation: misogyny collapses and

giatetimes.com/opinion/feminist-movements-promote-divisive-victimhood-culture-un-
productive-rhetoric/article_5c01b2d0-b07f-11e8-8082-271ee0ad21a5.html
[perma.cc/H9JU-XEHU].

25. Hon. Deborah A. Batts Distinguished Research Scholar, Professor of Law, Ford-
ham University School of Law.

26. See, eg., Butler, Silencing the Sex Worker, supra note 16. Epistemology is the
study of knowledge: what it is and where it comes from. Matthias Steup & Ram Neta, Epis-
temology, STAN. ENCYCLOPEDIA OF PHIL. (Spring 2024), https://plato.stanford.edu/en-
tries/epistemology [perma.cc/ZK3V-R4UF]. Although this book review is too short to get
into the details, I find it important to note the points of overlap between epistemology,
critical theory, and legal storytelling. Feminist and other critical theories often seek to el-
evate the experiences of marginalized groups. The goal of elevating the experiences of mar-
ginalized groups is to acknowledge the value in experience and “diverse understandings
of social reality.” P. ISHWARA BHAT, IDEA AND METHODS OF LEGAL RESEARCH 558-59 (2020).
Furthermore, such experiences and stories illuminate the contributions from oppressed
groups, who often have a different view of how law and society operate through their sto-
ries from “the bottom.” See Mari ]. Matsuda, Looking to the Bottom: Critical Legal Studies
and Reparations, 22 HARv. C.R.-C.L. L. REV. 323, 337 (1987). Stories create “shared under-
standings[] and meanings.” They counter a mainstream narrative that imposes a natural
blindness to the current social order. Richard Delgado, Storytelling for Oppositionists and
Others: A Plea for Narrative, 87 MICH. L. REV. 2411, 2412 (1989).

27.  See Yvette Butler, Survival Labor, 112 CALIF. L. REV. 403 (2024) [hereinafter But-
ler, Survival Labor]; Butler, Silencing the Sex Worker, supra note 16.

28.  Seep.22.


https://plato.stanford.edu/en-tries/epistemology
https://plato.stanford.edu/en-tries/epistemology
https://plato.stanford.edu/en-tries/epistemology
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becomes democracy.?? Only through this transformation do women be-
come equal citizens.

Particularly for those who are focused on transformative justice and
penal abolition, the goal is an overhaul of the patterns that fail to address
the root causes of both interpersonal and state harm.30 This overhaul in-
volves avoiding reliance upon “reformist reforms,” which merely main-
tain the status quo, and, instead, seeking “non-reformist reforms,” which
“aim to undermine” the current social order and “build democratic power
toward emancipatory horizons.”31

In this vein, Suk makes some mention of the insufficiency of criminal
penalties in addressing misogyny.32 If the definition of misogyny is lim-
ited to only violence and woman hatred, then the root causes of those vi-
olent expressions of misogyny elude us. Limiting our understanding of
misogyny to only expressions of violence misses the point because, as ex-
plored in Part II, “[v]iolence and discrimination against women are nei-
ther the necessary nor the core dynamics by which patriarchy is
enforced” (p. 63). As such, any definition that encourages “solutions” in
the form of arrest and incarceration fails to remedy root causes of vio-
lence and woman hatred. Solutions dependent on the criminal legal sys-
tem also fail to be properly intersectional—thus disproportionately
harming marginalized groups by placing women of color, as well as low-
income, GNC, and criminalized people, at greater risk of state violence.33
Throughout the book, Suk returns to the core of her argument: A societal
transformation that resets baseline entitlements and rebalances power
can appropriately address misogyny (p. 26).

Although I enjoyed Suk’s book and these transformative goals, por-
tions of it gave me pause. Suk’s suggestions fall short of the radical trans-
formations required to truly advance Collective Liberatory goals. As
discussed in Section IIL.B, Collective Liberation seeks to avoid viewing
justice as a zero-sum game. Instead, Collective Liberation acknowledges
the interconnectedness of struggles against subordination. In my view, it

29. Pp.1-2. This Review does not spend time on Suk’s arguments in Chapter 5
around unequal representation and her discussion of women'’s continued inequality due
to lack of parity in our legal institutions. There, she spends more time on the question: Are
we truly living in a democracy if our laws further misogyny?

30. See, e.g., Butler, Survival Labor, supra note 27, at 49-50.

31. Amna A. Akbar, Non-Reformist Reforms and Struggles over Life, Death, and De-
mocracy, 132 YALE L.J. 2497, 2507 (2023).

32.  Pp.9-10. Sukis not alone in questioning the usefulness of the carceral system to
address violence against women. See also, LEIGH GOODMARK, DECRIMINALIZING DOMESTIC
VIOLENCE (2018); AYA GRUBER, THE FEMINIST WAR ON CRIME (2020); LEIGH GOODMARK,
IMPERFECT VICTIMS: CRIMINALIZED SURVIVORS AND THE PROMISE OF ABOLITION FEMINISM (2023)
[hereinafter GOODMARK, IMPERFECT VICTIMS].

33. GOODMARK, IMPERFECT VICTIMS, supra note 32, at 46; Butler, Silencing the Sex
Worker, supra note 16 at 35.
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counsels striving for the best version of justice—one that is truly trans-
formative and does not merely shift scraps of rights between groups
through reformist reforms. This issue will be the focus of this Review.
Suk’s work is helpful for articulating reforms, but her recommendations
could go even further. She seems to fall into the same trap of proposing
reformist reforms that have the potential to perpetuate, rather than help
address, gender injustice.

Ultimately, I see Suk’s book as an important contribution because her
concepts of overentitlement and overempowerment can easily be ap-
plied to other issues. I have already recommended her book to several
people when I have noticed that an entitlement/empowerment framing
may be useful to their analysis. Although prospective readers should not
glean too much hope from the title—misogyny and the patriarchy are still
alive and well—Suk’s book provides important guidance as to what mi-
sogyny really is and how to address it more effectively.

I. OVERENTITLEMENT AND OVEREMPOWERMENT SUSTAIN MISOGYNY
AND THE PATRIARCHY

At its worst, patriarchy authorizes male entitlement over women’s
bodies and receives explicit legal enforcement of that entitlement, such
as through coverture laws (p. 73). Feminist theorists have defined patri-
archy as a system in which men are dominant and superior.34 This is not
to say that all men are dominant all of the time or that all men are supe-
rior all of the time. The key point is the systemic entrenchment of the ex-
pectations on men, women, and everyone to conform to certain standards
that maintain the patriarchy. Patriarchy is a “political-social system” that
requires that men assert dominance over “everything and everyone
deemed weak, especially females, and [are] endowed with the right to
dominate and rule over the weak and to maintain that dominance
through various forms of psychological terrorism and violence.”35

Even those who may theoretically want to end the patriarchy main-
tain it because of the benefits they receive—and burdens they avoid—by
adhering to patriarchal mandates.3¢ Patriarchy promotes heterosexism:

34. E.g., BELLHOOKS, THE WILL TO CHANGE: MEN, MASCULINITY, AND LOVE 18 (2004).
35 Id

36. See, eg., Andrew Proctor, Anti-Transgender Legislation and the Politics of Patri-
archy, THE GENDER PoL’y REP. (July 6, 2021), https://genderpolicyreport.umn.edu/anti-
transgender-legislation-and-the-politics-of-patriarchy [perma.cc/8NMQ-BGNH] (“Anti-
trans sports legislation denies transgender women recognition as women, which rein-
forces biological sex binaries that contribute to systems of patriarchy. ... Accepting that
trans and cis girls and women can play sports together challenges the very logics and
power structures that cis men benefit from.”); see also Price Waterhouse v. Hopkins, 490
U.S. 228, 235 (1989) (detailing partners’ opposition to the plaintiff’s candidacy for part-
nership because she was “macho” and instead should walk, talk, and dress more femi-
ninely, while also emulating other traditionally feminine characteristics like wearing
makeup, having hair styled, and wearing jewelry).


https://genderpolicyreport.umn.edu/anti-transgender-legislation-and-the-politics-of-patriarchy
https://genderpolicyreport.umn.edu/anti-transgender-legislation-and-the-politics-of-patriarchy
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A man is not a real man if he does not marry a woman.3” Patriarchy pro-
motes market labor over emotional connection: The ideal man works and
relinquishes familial responsibility to the domestic sphere that his wife
(theoretically) controls.38 Patriarchy promotes cisgenderism: A man is
not a real man if he does not express his masculinity in the right way.3°

Misogyny is traditionally understood as animus, woman hatred, and
violence against women (p. 2). Expressions of violence against others—
including, or especially, women and children—protect the patriarchal so-
cial order by putting subordinates back in their place.*® Under explicit
patriarchal law, men could expect women to “play the ‘giver’ role that
men could expect the law to enforce under patriarchy” (p. 10). In our cur-
rent system, men acting as “enforcers” are no longer authorized by law to
dish out “social punishment” but do so anyway (pp. 10-11).

Kate Manne’s research is particularly helpful in identifying the differ-
ences between patriarchy, misogyny, and sexism, as well as for providing
concrete examples for how the system of patriarchy is maintained
through misogynistic acts and sexist beliefs: “[M]isogyny upholds the so-
cial norms of patriarchies by policing and patrolling them; whereas sex-
ism serves to justify these norms—largely via an ideology of supposedly
‘natural’ differences between men and women with respect to their tal-
ents, interests, proclivities, and appetites.”4!

Thus, sexism is the belief that women are natural mothers and should
act as the nurturing mothers they are expected to be. Misogyny enforces
that narrative by forcing women into that role through abortion bans and
other laws meant to limit women’s opportunities to take on other roles
for which sexist narratives deem women unfit. These laws strengthen the
patriarchy—the system of male dominance—even though they are not
explicitly patriarchal.

Suk agrees with Manne that misogyny does not require hatred of
women. “Violence and discrimination against women are neither the nec-
essary nor the core dynamics by which patriarchy is enforced” (p. 63).
She argues that misogyny persists today, even if it is less egregious than
it once was, through overentitlement and overempowerment. Because of
this persisting misogyny, the patriarchy continues to thrive through le-

37. See, eg., Adrienne Rich, Compulsory Heterosexuality and Lesbian Experience, 5
SIGNS 631 (1980) (arguing that heterosexism is a form of coercion); Kaaryn Gustafson,
Breaking Vows: Marriage Promotion, the New Patriarchy, and the Retreat from Egalitarian-
ism, 5 STAN.].C.R. & C.L. 269, 281-82 (2009) (asserting that patriarchy movements “fixat[e]
on men’s roles as fathers and husbands within heterosexual marriage”).

38. Seep. 145; HOOKS, supra note 34, at 18.

39. See, eg., Sarah K. Calabrese et al., Sexual Stereotypes Ascribed to Black Men Who
Have Sex with Men: An Intersectional Analysis, 47 ARCHIVES SEXUAL BEHAV. 143, 143 (2017)
(explaining stereotypes connected with various sex/race intersections).

40. See pp. 5-7.

41. KATE MANNE, DOWN GIRL: THE LOGIC OF MISOGYNY 88 (2017) (emphasis omitted).
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gally supported expressions of misogyny, such as abortion bans, the re-
jection of quota systems that would ensure women’s representation in
legislative bodies,*? and other avenues.

Just as one might not understand why my student thinks that women
are not equal under the law, one may ask how the patriarchy can be
strengthened in the absence of explicit patriarchal law. The answer is that
entitlements and duties are two sides of the same coin.*3 Even though the
United States is, for the most part, no longer guided by explicit patriarchal
law, the law continues to facilitate misogyny.

One example of entitlements is street harassment. Men who catcall
women implicitly assert an entitlement to a woman’s attention. When
men get angry that women are not sufficiently receptive to their advances
(usually calling her a “bitch” or telling her to smile), they evince an im-
plicit expectation that women owe them something.4* If women fail to
fulfill this duty by giving men what they feel they are owed—what they
are entitled to—consequences follow. Those consequences may be as
“simple” as being told to smile or as great as physical violence,*> but these
are the everyday interactions that demonstrate the patriarchy lives on,
despite the death of explicit patriarchal laws like coverture.*6

II. WRONGFUL ENTITLEMENT TO WOMEN’S REPRODUCTIVE LABOR

Gender equality may require abortion access so that women can pursue
economic opportunities unimpeded by unwanted motherhood. But this
should not hide the misogyny of a world that makes abortion necessary
for women to achieve the same economic opportunities that men enjoy,
because the law dooms women who stay pregnant and become mothers
to a life of economic hardship and professional inferiority. (p. 119)

Similar to men’s implicit assertion of entitlement to women'’s atten-
tion and romantic or sexual receptivity, Suk argues that women'’s repro-
ductive labor is expected (p.9). The patriarchy is upheld through
misogynistic laws that enforce sexist notions of women as most suited for
their “natural” role of mother. In other words, men and society feel enti-
tled to women’s fulfillment of their “natural” role (p. 115). Suk argues
that this feeling is a form of overentitlement: a wrongful expectation that
women have a perceived duty to meet (p. 114).

Reproductive labor is broadly understood as the varied activities
(“emotional, physical, and spiritual”) bound up with bearing, raising, and

42. Seepp. 205, 208.
43. See MANNE, supra note 41, at 107.
44. Id at115-16.

45. Id. (citing Ira Glass & Eleanor Gordon-Smith, 603: Once More, With Feeling, THIS
AM. LIFE (Dec. 6, 2016) (transcript), https://www.thisamericanlife.org/603/transcript
[perma.cc/TR8D-V5S59]).

46. Romero, supra note 5, at 247-48.
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caring for children and other dependents.*” Feminist legal thinkers have
argued for generations that women'’s economic and political subordina-
tion “is reproduced by devaluing” their labor in both household and mar-
ket spheres.*8 As critical scholars have noted, care labor, sexual labor,
reproductive labor, and other non-market-based work tends to be deval-
ued and even not treated as work.4° Instead, reproductive labor is con-
sidered “part of the gift of marriage, akin to affection, and not an object to
be negotiated.”>? Thus, in intimate relationships, reproductive labor is so-
cietally expected.

This expectation remains alive and well as conversations that have
become embedded in the public consciousness have evidenced through
terms like “second shift,” 51 emotional labor, and “mental load.”52 Studies
demonstrate the ways in which women retain a socially expected respon-
sibility for reproductive labor and general household management.>3
This expectation has real effects on their ability to enter and succeed in
the workplace.

During the pandemic, particularly due to a loss of childcare and
schooling outside of the home, mothers were at greater risk of voluntary
and involuntary loss of employment.>* Some studies show that, in the
early days of the pandemic, fathers took on greater childcare and house-
hold responsibilities,>> but mothers “retained primary responsibility for
domestic labor in most families.”>¢ At least one study argues that these
effects were felt the most by “[w]omen who have no education beyond

47. Peggie R. Smith, Caring for Paid Caregivers: Linking Quality Child Care with Im-
proved Working Conditions, 73 U. CIN. L. REV. 399, 402-03 (2004).

48. MARTHA CHAMALLAS, INTRODUCTION TO FEMINIST LEGAL THEORY 261 (3d ed. 2013).

49. See, e.g., Rona Kaufman Kitchen, Eradicating the Mothering Effect: Women as
Workers and Mothers, Successfully and Simultaneously, 26 WIS. J.L. GENDER & SocC’y 167
(2011).

50. Romero, supra note 5, at 247 n.30 (quoting Katharine Silbaugh, Turning Labor
into Love: Housework and the Law, 91 Nw. U.L. REv. 1, 35-36 (1996)).

51. ARLIE RUSSELL HOCHSCHILD WITH ANNE MACHUNG, THE SECOND SHIFT 7 (Penguin
Books 2003) (1989) (noting that “second shift” refers to the family care work that must be
completed after one’s day job).

52. Frequent users of social media may be familiar with the comic, You Should’ve
Asked, which illustrates these concepts. Emma, The Gender Wars of Household Chores: A
Feminist Comic, GUARDIAN (May 26, 2017, 8:00 AM), https://www.theguard-
ian.com/world/2017 /may/26/gender-wars-household-chores-comic [perma.cc/RN2M-
7ZLH].

53. See, eg., Daniel L. Carlson, Richard ]. Petts & Joanna R. Pepin, Changes in US Par-
ents’ Domestic Labor During the Early Days of the COVID-19 Pandemic, 92 S0CI0. INQUIRY
1217,1223-36 (2022).

54. Id

55. Id.

56. Id.at1234.


https://www.theguard-ian.com/world/2017/may/26/gender-wars-household-chores-comic
https://www.theguard-ian.com/world/2017/may/26/gender-wars-household-chores-comic
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high school” as they “exited the labor force in greater numbers than sim-
ilarly educated men.”57

In her book, Suk reframes the abortion debate to focus on why repro-
ductive labor is valuable work deserving of compensation (ch. 3). This
reframe is meant to accomplish a few things. First, a labor focus centers
women'’s contributions to society in the language of entitlement:>8 what
men and society expect from women and how the law enforces those ex-
pectations. Second, discussing abortion in terms of labor makes other av-
enues for strategic advocacy possible. Suk argues that, by presenting
reproductive labor as an uncompensated taking, Takings Clause litigation
can become a new avenue to pursue gender justice (pp. 215-21). Conse-
quently, this reframe is an important step toward creating the resources
and language®® necessary to communicate why women are not currently
equal citizens. While this Review finds Suk’s concepts valuable for under-
standing the enduring nature of patriarchy and the ways in which the law
enforces sexist narratives through misogynistic laws, the Review takes
issue with Suk’s Takings Clause proposal because it is a reformist reform
that maintains—if not opens the door to worsening—the status quo.

A. Suk Makes a Takings Clause Argument Possible

By fully articulating the “state’s interest in pregnancy and
parenthood,” Suk argues that new constitutional arguments protecting
abortion could be made using “the Takings Clause of the Fifth Amend-
ment, or the Thirteenth Amendment ban on involuntary servitude”
(p- 215). A takings argument could facilitate legal claims that would pro-
vide compensation to women shouldering the “burdens of unwanted
pregnancy” (p. 215).

The Fifth Amendment states, “nor shall private property be taken for
public use, without just compensation.”¢® This protection has been incor-
porated through the Fourteenth Amendment Due Process Clause, mean-
ing it applies to the states as well as the federal government.6! If wombs

57. Richard Fry, Some Gender Disparities Widened in the U.S. Workforce During the
Pandemic, PEW RscH. CTR. (Jan. 14, 2022), https://www.pewresearch.org/short-
reads/2022/01/14/some-gender-disparities-widened-in-the-u-s-workforce-during-the-
pandemic [perma.cc/R9X8-G2FV].

58. Seep.68.

59. For more on this concept of creating collective epistemic resources, see, for ex-
ample, Butler, Silencing the Sex Worker, supra note 16.

60. U.S.CONST. amend. V.

61. See, e.g., Chi, Burlington & Quincy R.R. Co. v. Chicago, 166 U.S. 226 (1897); Over-
view of Incorporation of the Bill of Rights, CONST. ANNOTATED, https://constitution.con-
gress.gov/browse/essay/amdt14-S1-4-1/ALDE_00013744/ [ https://perma.cc/LT7N-
4R7H].
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https://constitution.con-gress.gov/browse/essay/amdt14-S1-4-1/ALDE_00013744/
https://constitution.con-gress.gov/browse/essay/amdt14-S1-4-1/ALDE_00013744/
https://constitution.con-gress.gov/browse/essay/amdt14-S1-4-1/ALDE_00013744/
https://perma.cc/LT7N-4R7H]
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are conceptualized as private property,®Z then “a state that bans abortion
uses an individual’s womb for a public purpose” (p. 216). That public pur-
pose is reproductive labor, whereby the pregnant person births “future
members of the community who cannot survive without access to a re-
ceptive womb” (p. 216).

Suk argues that reproductive labor is a contribution to the country:
It is work that provides an uncompensated benefit to the state. Women
create and raise new citizens and workers (pp. 217-18). She argues that
“[a] law banning abortion effectively extracts physical and mental labor
from women for the benefit of others, often for the collective public good”
(p. 216). States banning abortion also assert an interest in potential life,
which the U.S. Supreme Court has ruled is a legitimate state interest.63
Moreover, when states like Texas provide an individual right to sue (Sen-
ate Bill 8) in order to stop an abortion from occurring, this evinces an
“implicit assumption that everyone is injured when ... unborn lives are
prevented from developing into born persons” (p. 217). Thus, Suk argues
that the states’ interest in potential life combined with the “collective
benefits” of “the gestation, birth, and raising of a new generation of citi-
zens and workers” demonstrates a clear benefit to society (p. 217).

As such, when abortion is banned and women receive no compensa-
tion for their reproductive labor, the state’s interest in unborn life “over-
rides the pregnant woman'’s interest in her own health and well-being in
determining the course of her life” (p. 217). Pregnancy involves taxing
changes on the body that often prevent women from pursuing or contin-
uing employment (p.217). For Black women, in particular, remaining
pregnant could mean the loss of life, given the significant and dispropor-
tionate risks of maternal mortality (p. 217).

The remainder of this Review lays out the theoretical framework I
use to challenge Suk’s assertion that the Takings Clause provides a suita-
ble avenue for challenging abortion restrictions. As Suk recognizes, the
Takings Clause mandates only compensation after a taking and does not
foreclose a taking altogether. “Abortion bans enforce society’s entitle-
ment to women's sacrifices as childbearers for the public benefit of re-
producing the community, without sufficient governmental restitution
for this unjust enrichment” (p. 88). Despite its coherence as a legal claim,
relying on the Takings Clause would further a system that would leave
pregnant people no better off—and likely worse off—if the state were al-
lowed to pay for access to their wombs. Ultimately, a theory of Collective
Liberation lights the way to gender justice.

62. This Review does not address the private property rationale in depth. Suk makes
reference to a variety of cases addressing the potential ownership interest in reproductive
material such as bequeathing sperm after death and frozen embryos as marital property.
“Dicta in these cases assume a property interest in body parts that remain in one’s own
living body.” P. 218.

63. Dobbsv. Jackson Women’s Health Org., 142 S. Ct. 2228, 2284 (2022).
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B. Collective Liberation is the Lodestar

Until we are all able to accept the interlocking, interdependent nature
of systems of domination and recognize specific ways each system is
maintained, we will continue to act in ways that undermine our individ-
ual quest for freedom and collective liberation struggle.

—bell hooks®4

To communicate what justice looks like, I speak in terms of liberation
instead of liberty. Liberty often presumes a negative rights philosophy, as
opposed to a positive rights philosophy. A negative rights philosophy as-
serts that government may not only infringe upon one’s rights but also
has no obligation to facilitate an individual’s ability to exercise their
rights. For example, before the Dobbs opinion, the ability for a pregnant
person to get an abortion was constitutionally protected. “The right to
abortion established in Roe, based on a right of personal privacy, was a
negative right to be free from state intrusion” (p. 90). However, this right
did not mean that states would help pregnant people in need of an abor-
tion actually obtain one. The Supreme Court in Harris v. McRae held that
states did not have to permit the use of Medicaid funds to allow a Medi-
caid recipient to obtain a medically necessary abortion.t> “Roe protected
abortion access only for those who could afford it, and not for indigent
women who depended on the state for health care” (p. 90).

When critical race feminists argue that women are not equal under
the eyes of the law, they often refer to the reality that many are unable to
exercise rights that theoretically exist (pp. 90-91). Even before Dobbs, the
McRae line of precedent made it impossible for low-income women to ex-
ercise their right to an abortion if they needed to tap into public funds to
do so. This is also why a “rights” framework—while important to margin-
alized groups—is not sufficient for equality under the law. If one is unable
to exercise their rights, it is almost as if their rights do not exist.

Collective Liberation may or may not always counsel positive over
negative rights in any given situation. The goal is to recognize that our
many struggles, while unique, are interrelated. The hope is that acknowl-
edging that relationship will foster creative and transformative interven-
tions. In a seminal article, Patricia Williams describes her interactions
with a transgender student facing discrimination at her law school. She
came to the realization, upon the transgender student seeking her out for
solidarity and comfort:

[TThat a discursive property of [B]lack somebody-ness was being part
of a community of souls who had experienced being permanently invis-
ible nobodies; that “[B]lack” was a designation for those who had no
place else to go; that we were both nobody and somebody at the same

64. BELL HOOKS, OUTLAW CULTURE 244 (1994).
65. Harris v. McRae, 448 U.S. 297, 326 (1980).
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time, if for different purposes. ... [M]y difference was in some ways the
same as her difference; and that simultaneously her difference was in
some ways very different from my difference, and that simultaneously
we were in all ways the same.66

Collective Liberation is realizing that many struggles for justice are
different and yet the same. The “Mississippi Appendectomies” that
plagued impoverished Black women in the Deep South®? are connected
to the sterilization of women of Mexican descent in California,®® which is
connected to the removal of Indian children from their families.6°

Theorists like Angela Y. Davis are known for making concrete the
connection between racism, patriarchy, and state oppression. These sys-
temic issues highlight how the “bombing of abortion clinics, loss of fed-
eral subsidies to obtain an abortion, sterilization abuse, [and] prohibition
of lesbian parentage”7° are all forms of “violence aimed at our reproduc-
tive choices and our sexuality.””! Due to the many points of connection
between reproduction, labor, the environment, and more, sexual violence
can be truly eliminated only when every other form of oppression is elim-
inated as well.”2 This is not to say that sexual violence will be the last form
of violence to be eliminated but that we often have blinders on that pre-
vent us from interrogating how dominance manifests itself.”3 Removing
those blinders highlights the connection between multiple forms of sub-
jugation: A daunting task, but one that gets at the point of Collective Lib-
eration—all struggles are inextricably intertwined.

This concept is also grounded in coalition. Working in coalition re-
quires thinking about causes and groups other than one’s own. Similar to
feminist theory, other critical or “outsider” theories seek to learn of and
engage with other’s experiences to build “a theory of subordination.”7* By
examining patterns of oppression, one can see “that all forms of subordi-
nation are interlocking and mutually reinforcing.”75

66. Patricia Williams, The Obliging Shell: An Informal Essay on Formal Equal Oppor-
tunity, 87 MIcH. L. REv. 2128, 2146 (1989).

67. See HARRIET A. WASHINGTON, MEDICAL APARTHEID: THE DARK HISTORY OF MEDICAL
EXPERIMENTATION ON BLACK AMERICANS FROM COLONIAL TIMES TO THE PRESENT 189-90 (2006)
(crediting Fannie Lou Hamer with coining the term).

68. Karina Cardenas, Who Makes the Decision to Sterilize Mexican Women?: The Doc-
tor-Patient Debate in Madrigal v. Quilligan in the 1970s, 45 PERSPECTIVES 63 (2018).

69. Neoshia R. Roemer, The Indian Child Welfare Act as Reproductive Justice, 103 B.U.
L.REV. 55 (2023).

70. Butler, Silencing the Sex Worker, supra note 16 (manuscript at 28).
71. ANGELAY.DAvis, WOMEN, CULTURE, & POLITICS 37 (1989).

72. Id.at51.

73. Id. at47-51.

74. Mari]. Matsuda, Beside My Sister, Facing the Enemy: Legal Theory out of Coalition,
43:6 STAN. L. REV. 1183, 1188 (1991).

75. Id. at 1189.
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We imagine law to uplift and protect the sixteen-year-old single mother
on crack rather than law to criminalize her. We imagine law to celebrate
and protect women’s bodies; law to sanctify love between human be-
ings—whether women to women, men to men, or women to men, as
lovers may choose to love; law to respect the bones of our ancestors;
law to feed the children; law to shut down the sweatshops; law to save
the planet.”6

Like Patricia Williams, Mari Matsuda argues that “all forms of oppres-
sion are not the same.””7” However, she identifies “certain predictable pat-
terns”78 underlying all forms of oppression. Of particular relevance to this
Review is the first in her list: “All forms of oppression involve taking a
trait, X, which often carries with it a cultural meaning, and using X to
make some group the ‘other’ and to reduce their entitlements and
power.”’ The way individuals with intersecting identities experience
subjugation is unique and cannot be disaggregated into component
parts.8% To end subjugation, we must listen “with special care to those
who are actively involved in knowing and ending the systems of domina-
tion that touch their lives.”81

Reproductive justice necessarily fits within Collective Liberation.
“The [B]lack women who were the architects of the reproductive justice
framework recognized that abortion rights were essential to racial justice
and reproductive freedom.”82 A reproductive justice framework contains
three “prongs” that are equally important: (1) the right not to have a
child, (2) the right to have a child, and (3) the right to parent a child with
dignity.83 Reproductive justice often “emphasizes an affirmative govern-
ment role ‘in ensuring that all women have the social, political, and eco-
nomic power and resources to make the best decisions for themselves
and their families.” "84 Reproductive justice and Collective Liberation are

76. Id. at 1188 (footnotes omitted).

77. 1d.

78. Id.

79. Id. (emphasis added) (footnote omitted).

80. Kimberle Crenshaw, Demarginalizing the Intersection of Race and Sex: A Black
Feminist Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics,
1989 U. CHI. LEGALF. 139.

81. Matsuda, supra note 74, at 1191.

82. Brief of Amici Curiae Reproductive Justice Scholars Supporting Petitioners—
Cross-Respondents at 22, June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 2103 (2020) (Nos. 18-
1323, 18-1460).

83. Id at23-25.

84. Robyn M. Powell, From Carrie Buck to Britney Spears: Strategies for Disrupting
the Ongoing Reproductive Oppression of Disabled People, 107 VA. L. REV. ONLINE 246, 259
(2021) (quoting Sujatha Jesudason & Julia Epstein, Editorial, The Paradox of Disability in
Abortion Debates: Bringing the Pro-Choice and Disability Rights Communities Together, 84
CONTRACEPTION 541, 542 (2011)).
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concerned with going beyond merely adopting rights, seeking holistic ap-
proaches that would address systems of domination and subjugation.
Furthermore, if rights are at stake (such as a right to terminate a preg-
nancy), then addressing systemic inequality will enable people to actually
exercise those rights.8>

Importantly, scholars also argue that reproductive justice fits with an
accurate understanding of what the Reconstruction Amendments (the
Thirteenth, Fourteenth, and Fifteenth Amendments) were designed to
achieve.86 The Reconstruction Amendments were created to abolish slav-
ery and its vestiges, and facilitate full citizenship for freed Black Ameri-
cans.87 Full citizenship rights are contained in the text of the Constitution,
as well as in unspoken entitlements protected by courts, such as the
breadth of our equal protection and due process jurisprudence.88 The
goal of all three Reconstruction Amendments was to “completely restruc-
ture the nature of freedom and citizenship in a society that had recently
thrown off the yoke of slavery.”8° The Thirteenth Amendment prohibited
“involuntary servitude and the badges and incidents of slavery,” thus
making it “clear that the defining features of slavery would no longer be
tolerated” under slavery or “some new iteration.”20

As such, the Reconstruction Amendments do not just forbid an un-
paid labor force. They also forbid state-facilitated coercion and the denial
of intimate relationships and childrearing.?! Enslaved people were forced
to reproduce with “very little agency in these decisions.”?2 The economic
life of the nation depended upon this forced reproduction.?3 Physicians
and slave owners joined forces to quell any use of contraception and
abortion by enslaved women.?* They also curbed the ability of white,
middle-class women to use contraception and abortion in the pursuit of
racial dominance, ensuring that “native-born, middle-class, white”

85. See eg., id. at 260 (discussing the intersections of disability justice and repro-
ductive justice).

86. See, eg., Melissa Murray, Roe v. Wade, in CRITICAL RACE JUDGEMENTS: RE-WRITTEN
U.S. COURT OPINIONS ON RACE AND THE LAW 523, 524-25 (Bennett Capers, Devon W. Carbado,
R.A. Lenhardt & Angela Onwuachi-Willig eds., 2022); DOROTHY ROBERTS, KILLING THE BLACK
BoDY: RACE, REPRODUCTION, AND THE MEANING OF LIBERTY 304 (2d ed. 2017).

87. See Murray, supra note 86, at 524-25.

88. Id. at 525-26.

89. Id.at526.

90. Id.; U.S. Const. amend. XIII.
91. Id.at528.

92. Id.at529.

93, Id.

94. Id. at531.
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women were reproducing at a pace that would not be outpaced by oth-
ers.?> Control over reproduction was necessary to maintain “the social
order.”%

The Reconstruction Amendments acted as a way—and could be in-
terpreted more powerfully—to transform baseline entitlements, redis-
tribute power, and pursue Collective Liberation. By recognizing this
racialized history of reproductive control due to the interconnectedness
of capitalism, the patriarchy, and white supremacy, we can ensure that
freedom from badges and incidents of slavery for Black Americans means
freedom for all Americans.?”

C. Taking Issue with the Takings Clause

For a while, I did not interpret Suk to be arguing that compensation
would make the compelled use of one’s womb acceptable. In fact, I ac-
tively resisted this conclusion. She questions whether “compelled and
compensated motherhood” would be an improvement on the status quo
where motherhood is “uncompensated, severely unsupported, and ne-
glected by public policy” (pp. 94-95). She asks this question—I thought—
not to advocate for compensated, possibly compelled, usage of one’s
womb but to argue that “[a]bortion bans misapprehend the state’s role”
in the abortion debate (p. 95). She argues that “the battle against misog-
yny should not resurrect privacy rights in pregnancy but rather pursue
laws that fully recognize the public value of the sacrifices pregnant
women endure for the benefit of others” (p. 95). Unfortunately, however,
it seems the logical conclusion to Suk’s argument is that it would be ac-
ceptable for the state to compel a pregnant person to bring a pregnancy
to term as long as it compensates that person.

First, classifying wombs as private property (owned by the womb
bearer) is attractive because typically such a right includes the “right to
control its use, including excluding use by others” (p. 219). However, the
Takings Clause overrides this right to exclude as long as the state pro-
vides just compensation. 98 Therefore, pregnant people would have very
little right to exclude the state from paying for their capacity to carry a
fetus to term. As long as the state is ready to cut a check, people with the
capacity to get pregnant may have little legal ability to resist. The state
could force pregnant people to carry a fetus to term by paying them for
it.

Some may argue that, if women are being compelled to carry their
pregnancies to term anyway, wouldn’t compensation be helpful? That ar-
gument is exactly the point of interrogating “reformist reforms” and

95. Id.
96. Id.
97. Id. at532.

98. U.S.CONST.amend. V.
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“non-reformist reforms.” Reformist reforms are so attractive because
they suggest some improvement over no improvement at all.? However,
atheory of Collective Liberation makes clear how takings litigation would
not result in gender justice. In fact, takings litigation would be a “reform-
ist reform” that maintains the status quo or could even worsen the status
of women.100

Second, while I am partially receptive to Suk’s arguments that public
use acknowledges the benefits that flow from women’s reproductive la-
bor, I cannot remain on board with the logical conclusions of her argu-
ment in a takings context. Historically, the creation of new citizens and
workers was linked to white supremacist entitlement to Black bodies and
their reproductive capacities.1?1 Moreover, history also shows patriar-
chal entitlement to women’s bodies and reproductive capacities, often in
service of the aforementioned white supremacist ends.1%2 In a takings
context, where the state’s desire for the creation of new citizens and
workers (pp. 21-27) can be facilitated by overcoming an individual right
to reproductive self-determination, such public use and public benefit ar-
guments are extremely dangerous.103

Relatedly, would takings litigation disrupt the narrative of women
being suited for the role of motherhood if the state can cut a check and
ensure their role is fulfilled? The question is: How does the law help or
hinder women'’s equal place in society? Abortion bans are a hindrance
because they limit pregnant peoples’ opportunities and their ability to
self-determine their lives. If states with abortion bans are serious about
women'’s equality and being pro-life, then it seems they could accomplish
both of those goals through policies that reduce unwanted pregnancies
and support women’s self-determined goals. These are policies that do
not enforce a sexist conception of cisgender women as naturally made for
a mothering role. A takings theory maintains women as natural mothers
who give birth and, in doing so, fulfill their “paramount destiny and mis-
sion. .. to fulfil the noble and benign offices of wife and mother.”104

In her concluding chapter, Suk notes that other scholars have pre-
sented Thirteenth Amendment arguments for challenging abortion bans.
(p-221). She correctly notes that a Thirteenth Amendment challenge

99.  See generally Akbar, supra note 31.

100. See HOOKS, supra note 64, at 244.

101. See Murray, supra note 86, at 529.

102. Id. at531.

103. This Review is too short to be able to address another potentially troubling as-
pect of Suk’s analysis. Suk addresses how safe haven laws “implicitly make the state the
legal guardian” of the fetus “who is occupying the unwilling pregnant woman’s womb, and
who is being housed for survival, rent-free.” P. 220. Such a line of reasoning makes me con-

cerned that the state could force a woman to carry a pregnancy to term, pay for that labor,
and then take the infant at birth.

104. Bradwell v. Illinois, 83 U.S. (16 Wall.) 130, 141-42 (1873) (Bradley, J., concur-
ring).
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“would likely lead to [the abolition of abortion bans], whereas a success-
ful takings claim could leave the abortion ban intact as long as the state
compensated women for the use of their wombs” (p. 221; emphasis added).
She notes, optimistically, that “requiring the state to fully cover the sig-
nificant expenses of every pregnancy and parenthood[] might well lead
states to rethink the economic viability and political wisdom of banning
abortion” (p. 221).

It is possible Suk is right: Takings Clause litigation could challenge
the status quo. After all, desegregation efforts pre-Brown were designed
“not to challenge the ‘separate’ in separate-but-equal, but to try to make
officials live up to the ‘equal’ requirement. The hope was to make the cost
of a dual school system prohibitive by challenging each instance of une-
qual funding.”195 At the same time, that strategy was scrapped, in part,
due to the extreme burden that flows from bringing hundreds, if not thou-
sands, of individual lawsuits. I suspect such a burden would be present in
abortion cases as well.

The Thirteenth Amendment argument that Suk appears to reject is
more suited to Collective Liberation. A takings claim would strengthen
private property rights,106 but it would also allow the state to rent wombs
and possibly exert some legal status over those fetuses!%7 for payment. A
Thirteenth Amendment argument, on the other hand, would provide an
opportunity to disrupt the status quo through litigation, overcome abor-
tion bans, and do so according to Reconstruction’s goals, which made it
“clear that the defining features of slavery,” including forced reproductive
labor, “would no longer be tolerated” under slavery or “some new itera-
tion” of slavery.108

CONCLUSION

“My country doesn’t even see me as equal, Professor Butler.” While I
still don’t know how best to respond to statements like this from students
of mine (I can’t help but want to comfort them), the sobering, honest an-
swer is: “No. It doesn’t.”

Julie Suk’s book does the legal community a great service through her
efforts to make the legal system'’s perpetuation of misogyny coherent.
The law has embedded sexist narratives that paint cisgender women as
natural mothers. To police their “natural” role, legislatures pass laws ban-
ning abortion and fail to pass laws facilitating self-determination, and

105.  ScOTT MICHELMAN, CIVIL RIGHTS ENFORCEMENT 5 (2d ed. 2023).

106. Suk discusses the challenges of securing true equality when litigating against
private property rights in Chapter 4. I am wary of strengthening private property rights
with a Supreme Court so committed to a negative rights philosophy because it is unlikely
to end well for Collective Liberatory goals.

107. See p. 220 (discussing safe haven laws that implicitly make the state the legal
guardian of a child).

108. See Murray, supra note 86, at 526.
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courts interpret the law to protect negative rights instead of positive
rights. In several places, Suk offers important recommendations to rede-
fine the public responsibility for unwanted pregnancy that, if used re-
sponsibly, could be transformative. If our justice system was responsive
to arguments for liberation and positive rights, some of the non-reformist
reforms that would address misogyny would include Suk’s care infra-
structure suggestions (p. 208). This infrastructure would ideally follow
programs implemented by “several European nations” by “explicitly rec-
ognizing the public value of [women’s] sacrifices and entitling mothers to
the protection of the community in return” (p. 208). While critical schol-
ars question the feasibility and wisdom of relying on the state for libera-
tory purposes, a care infrastructure that promotes pregnant worker
protections, guarantees paid parental leave, provides more financial sup-
port for childcare workers, expands Medicaid to reduce maternal mortal-
ity, and implements other measures that were temporary pandemic relief
measures (p. 208) would go a long way toward expanding women'’s op-
portunities beyond a dominant, sexist narrative.

These suggestions are in line with other leading critical race feminist
scholars, who recommend the use of federal funds to facilitate access to
contraception and comprehensive sexual education, expand Medicaid to
increase low-income folks’ access to health care, increase public benefits
access and amounts, improve childcare assistance, and provide work-
place protections and accommodations.109

Throughout her book, Suk challenges the reader to think creatively
about possible avenues to transform society, such that men are not over-
entitled to women’s labor and overempowered by misogynistic laws.
(pp- 13, 22). Unfortunately, that challenge is why her suggestion that the
Takings Clause is a good avenue to pursue gender justice falls so flat.
take issue with her argument to use the Takings Clause to obtain com-
pensation for pregnant people’s forced labor because I see it as falling
into a non-or-even-anti-liberatory trap. However, in several places, her
book is otherwise in line with more radical theorists who argue for the
necessity of social transformation to address gender inequality.

By considering who benefits from women’s labor, the un-or-under-
compensated sacrifices women make for those who benefit, and the role
the law plays in maintaining that status quo, Suk’s theories of overenti-
tlement and overempowerment contribute to a better understanding of
the ways in which the law maintains misogyny.

109. Reva B. Siegel, Serena Mayeri & Melissa Murray, Equal Protection in Dobbs and
Beyond: How States Protect Life Inside and Outside of the Abortion Context, 43 COLUM. ].
GENDER & L. 67, 84-90 (2023).
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APPENDIX

Initial draft overturning Roe v Wade

I'm so disgusted.

HOW

MY COUNTRY DOESNT EVEN SEE ME AS EQUAL
PROFESSOR BUTLER

Yas please. I'm coming
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