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I. INTRODUCTION

The duties core to the professional identity of a judge are encapsulated
in an ethical directive at the literal forefront of the Model Code of Judicial
Conduct,! some variation of which all state and federal judiciaries have
adopted.2 Rule 1.2 provides that “[a] judge shall act at all times in a
manner that promotes public confidence in the independence, integrity,
and impartiality of the judiciary[.]’® This directive implicates three
challenges, or pressure points, relevant to a judge’s identity: 1) insofar as
judges begin their legal careers as practicing lawyers, when they ascend
the bench their professional identities must transition from partial
advocates to impartial adjudicators;* 2) judges must, to an uncertain
extent, sublimate their personal identities to the needs of their
professional identities by acting “at all times”—on and off the bench—in
a manner consistent with their professional obligations;5 and 3) the duty
to preserve public confidence in their impartiality, independence, and
integrity signals a need for judges to resist external encroachments and
influences upon their decision-making that could compromise their real

*Distinguished Professor and John F. Kimberling Professor of Law, Indiana University
Maurer School of Law. University of Wisconsin (B.A., 1980); University of Wisconsin School
of Law (J.D., 1983). I would like to thank Mitchell Remington for his superb research
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1. MODEL CODE OF JUD. CONDUCT Canons 1-4 (AM. BAR ASS’N 2020).
2. CHARLES GARDNER GEYH ET AL., JUDICIAL CONDUCT AND ETHICS § 1.03 (5th ed.
2020).
3. MODEL CODE OF JUD. CONDUCT r. 1.2 (AM. BAR ASS’N 2020).
4. Id.
5. MODEL CODE OF JUD. CONDUCT r. 1.2 cmt. 1.
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and perceived professional identities as forthright, impartial arbiters of
facts and law.6

In this essay, I elaborate on these three pressure points. The first—
negotiating the transition in professional identity from practitioner to
judge—is inherent in a system that peoples the judiciary with lawyers
via a pipeline from the practicing bar. It is a perennial, but manageable
cause for concern. The second pressure point—brokering the tension
between personal and professional identity—is more difficult to navigate.
It requires judges to differentiate between personal attributes that
inform their understanding of indeterminate facts and law in ways
consonant with the obligations of their professional identities, and
personal attributes that threaten to infect their decision-making with
illicit bias. The third pressure point—resisting external threats and
incentives to disregard the duties of professional identity—may be the
most challenging of all. We are amid a polarized era when judges are
selected, evaluated, and reselected in hyper-partisan environments. This
politicized milieu creates new incentives and pressures for judges to
sideline their professional identities as impartial neutrals in favor of
cultivating ideological allegiances and responding to majoritarian
pressures that render them more closely akin to policymakers in the
other branches of government. Responding to these developments will
require a more concerted effort by the bench to protect and preserve the
judiciary’s deeply-rooted institutional culture, which is the ultimate
source of power and authority for regulating the judge’s professional
identity.

II. NEGOTIATING THE TRANSITION FROM PRACTITIONER TO JUDGE

Lillian Hellman once wrote that “[n]Jobody outside of a baby carriage
or a Judge’s chamber can believe in an unprejudiced point of view[.]”” An
irony of judging in America is that the judges we count on to believe in
their unprejudiced point of view are selected from the ranks of lawyers
whose professional identity, prior to ascending the bench, called upon
them to take sides and cultivate a prejudiced point of view on behalf of
their clients.8 This stands in contrast to many civil law systems where

6. MODEL CODE OF JUD. CONDUCT r. 1.2 cmt. 3.

7. Lillian Hellman, Love Letters, Some Not So Loving, N.Y. TIMES (Oct. 13, 1974),
http://www.nytimes.com/books/00/09/10/specials/west-ray.html.

8. MODEL RULES OF PRO. CONDUCT preamble cmt. 1 (AM. BAR. ASS'N) (describing the
lawyer’s role as “a representative of clients”). In many states, some judges—justices of the
peace, magistrates, and other lower tier adjudicators with limited jurisdiction—may be
non-lawyers, but courts of general jurisdiction are comprised of judges with legal education
and experience. Sara Sternberg Greene & Kristen Renberg, Judging Without A J.D., 122
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judges and practicing lawyers opt into or are selected for separate tracks
earlier in their legal careers.?

The ideal temperament for a zealous advocate and an impartial
neutral is different. Unlike judges, lawyers are under no ethical
obligation to remain open-minded in relation to the legal issues that arise
in litigation and have no duty to be unprejudiced vis-a-vis the parties.10
As a mouthpiece for their clients, lawyers are free to characterize facts
and law in ways that the lawyer deems doubtful.1l And they are at liberty
to exploit their positions as advocates to pursue causes they support.12 In
short, good litigators do not necessarily make good judges. Our treatise
on judicial conduct and ethics is littered with examples of judges who
were called to task for behaviors that would be fine for lawyers, such as
privately coaching parties and witnesses, taking sides in disputes, or
usurping the role of counsel.13

Although the transition from bar to bench can be challenging, it is
manageable. Years of law school and practice familiarize future judges
with the pivot their role must undergo when they ascend the bench.!4
Given their familiarity with the judicial role, self-aware lawyers who lack
a judicial temperament are unlikely to pursue judicial service; others
ill-suited for the role can be weeded out by judicial nominating
commissions (in states that use them).15 So-called “baby judges school”

CoLUM. L. REV. 1287, 1345-88 (2022) (table listing states where some judges may be
non-lawyers, and the applicable limits on those judges’ jurisdiction).

9. John Bell, Principles and Methods of Judicial Selection in France, 61 S. CAL. L.
REV. 1757, 1758 (1988); Mary L. Volcansek, Appointing Judges the European Way, 34
ForDHAM URB. L. J. 363, 371-72 (2007).

10. MODEL RULES OF PRO. CONDUCT r. 1.3 cmt. 1 (AM. BAR. ASS'N).

11. MODEL RULES OF PRO. CONDUCT r. 3.3 cmt. 8 (AM. BAR. ASS'N) (differentiating
between presenting facts a lawyer knows are false, which is prohibited, and which a lawyer
reasonably believes are false, which is acceptable).

12. Patrick E. Longan and Mark R. Brown, Techniques with Ideals: An Essay on
Professional Identity and Cause Lawyering, 76 MERCER L. REV. 1243 (2025); Jonathan
Rapping, The Lawyer as Advocate, Address Before the Mercer University Law Review
Symposium (Oct. 4, 2024) in 76 MERCER L. REV. 1075, 1075-84.

13. CHARLES GARDNER GEYH ET AL, supra note 2.

14. Patricia Mell, Taking Socrates’ Pulse, 81 MICH. B. J. 46, 46 (2002)

(“The Socratic method has its benefits. Through it, the student learns how to

dispassionately assess even the most personal of subject matter, as would a

judge. Used correctly, it also broadens the student’s understanding of disparate

views by forcing the student to view a case from the position of one of the
parties.”).

15. Rachel Paine Caufield, How The Pickers Pick: Finding a Set of Best Practices for
Judicial Nominating Commissions, 34 FORDHAM URB. L. J. 163 (2007).
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for new judges!¢ followed by continuing judicial education programs,!7
facilitate the transition. On-the-job training enables judges to learn from
experience and contour their conduct to better meet the needs of their
new professional identity.!8 And there are mechanisms for holding judges
accountable for unacceptable departures from their role that range from
reversal, mandamus, and disqualification, to discipline, and—in extreme
cases—resignation or removal.19

III. BROKERING TENSIONS BETWEEN PERSONAL AND PROFESSIONAL
IDENTITY

Judges’ professional identities can be in tension not only with their
former professional identities as advocates, but also with their personal
identities as individuals. Personal identity, broadly construed, is
comprised of traits that make judges who they are as people, including
attributes that are inherited, socially constructed, self-assigned and
developed through upbringing, education, and life experience.20 Some
elements of personal identity, like a judge’s eye color or pet preference,
are unlikely to bear upon the issues judges decide. Other attributes
however, such as a judge’s race, gender, sexual orientation, religion,
ideology, socio-economic status, and emotional make-up, can intrude
upon decision-making processes in ways that test the judge’s professional
identity as an impartial adjudicator.2!

The oath of office that judges take typically includes a directive, dating
back to the Old Testament book of Deuteronomy, to “administer justice
without respect to persons,’?? which Richard Re sensibly construes as a
“promise to ignore morally irrelevant personal traits[.]”23 This oath
logically subsumes the judge’s promise to disregard not only the

16. “Baby judges school” is underway for new federal judicial appointees, CBS NEWS
(Feb. 7, 2018, at 8:01AM), https://www.cbsnews.com/news/baby-judges-school-is-underway-
for-new-federal-judicial-appointees/ [https://perma.cc/Z5XZ-H9JD].

17. FED. JUD. CTR., FEDERAL JUDICIAL CENTER ANNUAL REPORT 2023 7 (2023). (“The
Center provides educational resources for judges on perennial topics, such as ethics[] . . . .”).
Id. at 5.

18. Marvin E. Frankel, The Search for Truth: An Umpireal View, 123 U. PA. L. REV.
1031, 1033 (1975).

19. CHARLES GARDNER GEYH, COURTING PERIL: THE POLITICAL TRANSFORMATION OF
THE AMERICAN JUDICIARY 102—-20 (1st ed. 2016) [hereinafter GEYH, COURTING PERIL].

20. Charles Gardner Geyh, Judicial Ethics and Identity, 36 GEO. J. LEG. ETHICS 233,
236-37 (2023) [hereinafter Geyh, Judicial Ethics].

21. Id. at 237-38.

22. 28 U.S.C. §453 (1990); Deuteronomy 1:17 (“Ye shall not respect persons in
judgmentl[.]”).

23. Richard M. Re, Equal Right to the Poor, 84 U. CHI. L. REV. 1149, 1171 (2017).
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irrelevant personal traits of the parties, but of the judge as well, insofar
as a judge’s inclination to be influenced by the irrelevant attributes of a
party can be ascribed to attributes of the judge that incline her to find
those irrelevant traits influential.

Codes of conduct elaborate on a judge’s duty to keep the influences of
her personal identity at bay. The Model Code provides that “a judge shall
uphold and apply the law,’2¢ with an accompanying comment warning,
that “[a]lthough each judge comes to the bench with a unique background
and personal philosophy, a judge must interpret and apply the law
without regard to whether the judge approves or disapproves of the law
in question.”?d In addition, the Model Code directs judges to resist
problematic  encroachments of personal identity on their
decision-making, with rules that require them to “perform all duties of
judicial office fairly and impartially”;26 “perform the duties of judicial
office . . . without bias or prejudice”’;2” and “not permit family, social,
political, financial, or other interests or relationships to influence the
judge’s judicial conduct.”28

Studies show, however, that a judge’s personal identity can influence
the decisions that the judge makes.29 Judges’ race and gender can
influence their rulings in race3® and gender3! discrimination cases,
respectively; their religion can affect their decisions in religion clause
cases;32 and their ideological orientation can influence their
decision-making across a range of issues where the operative facts and
law leave wiggle room for judges to exercise discretion and judgment.33
The data, then, begs the question of how concerned we should be about
judges whose decision-making is subject to the influence of their personal
identities.

The answer is—it depends. Clearly, the responsibilities bound up in
judges’ professional identities forbid them from satiating the appetites of
their personal identities by flouting operative facts and law and imposing
their will. Thus, in easy cases, when the law, facts, and outcome are clear,
there is no room for a judge’s personal identity to hold sway. In hard cases

24. MODEL RULES OF PRO. CONDUCT r. 2.2 (AM. BAR. ASS’N 2020).

25. MODEL CODE OF JUD. CONDUCT r. 2.2 cmt. 2 (AM. BAR. ASS’N 2020).

26. MODEL CODE OF JUD. CONDUCT r. 2.2.

27. MODEL RULES OF PRO. CONDUCT r. 2.3(A) (AM. BAR. ASS'N 2020).

28. MODEL RULES OF PRO. CONDUCT r. 2.4(B) (AM. BAR. ASS'N 2020).

29. See Jeffrey J. Rachlinski & Andrew J. Wistrich, Judging the Judiciary by the
Numbers: Empirical Research on Judges, 13 ANN. REV. L. & SOcC. SCI. 203, 205 (2017).

30. Id. 207-08.

31. Id. at 207.

32. Id. at 206.

33. Id. at 205-06.
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too, when the correct outcome is unclear, it would be improper for judges
to exploit that uncertainty as a smokescreen to inflict their personal
predilections in lieu of struggling to uphold the law and apply the law to
operative facts as best they can.

That said, when the facts are contestable or the law is indeterminate
and the judge is confronted with two comparably plausible arguments for
opposing outcomes, the ruling requires an exercise of judgment. And in
these difficult cases when a judge’s ruling on the law as applied to the
applicable facts could go either way, the judge’s best assessment of which
argument is right is unavoidably filtered through the lens of personal
identity, including the judge’s background, education, religion, life
experience (which subsumes experience derived from the judge’s race and
gender), policy perspective, and common sense. Judges are so committed
to the rule of law, that some find it difficult to concede that personal
identity plays a role under these circumstances. But in cases where the
facts or law are uncertain enough to yield majority and dissenting
opinions, self-aware judges must acknowledge the possibility that
differences in their respective interpretations of facts and law derive from
differences in personal identity that lead them to analyze the contested
issues in different ways.34

The unavoidable influence of personal identity on judicial
decision-making in these ambiguous, indeterminate spaces can be a good
thing or a bad thing. Codes of conduct encourage judges to integrate
themselves into their communities via outreach and extrajudicial
activities, in part because those life experiences enable judges to acquire
a deeper understanding of and appreciation for the people judges serve.3>
As Justice Sonia Sotomayor has observed, these “[p]ersonal experiences
affect the facts that judges choose to see.”36 In this way, the range of
experiences that comprise judges’ personal identity can inform and
enrich their perspectives on the underlying contexts in which hard cases
arise, to beneficial effect.

On the other hand, the life experiences bundled in a judge’s personal
identity can devolve into bias in relation to a party or issue. When judges

34. Judges who are less self-aware, may fall prey to the phenomenon of “naive realism,”
wherein they naively assume that their own views on the facts and law are immune to the
vagaries of personal identity and are objectively grounded, while the views of those who
disagree with them are animated by the biases of their personal identities. GEYH, supra
note 19 at 102-03.

35. Geyh, Judicial Ethics, supra note 20 at 262-63 (discussing Code rules and
commentary that encourage extrajudicial engagement in communities).

36. Justice Sonia Sotomayor, Lecture: ‘A Latina Judge’s Voice,” N.Y. TIMES (May 14,
2009), https://www.nytimes.com/2009/05/15/us/politics/15judge.text.html [https://perma.cc/
EF7G-FL4X].
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are conscious of their bias and are candid enough to acknowledge it, their
ethical obligation to perform their duties without bias is satisfied by
recusal.3” When judges are conscious of their bias but are not candid
enough to acknowledge it, there are two possibilities. They can take the
high road and disqualify themselves on the grounds that their
impartiality might reasonably be questioned, even if they are loath to
concede actual bias.38 Or they can take the low road and willfully
disregard their duty to disqualify and risk reversal, mandamus, or
discipline if explicit bias is detected.3® But given the deeply rooted norms
of professional identity embodied in codes of conduct, it is reasonable to
assume that the incidence of judges consciously presiding in the teeth of
explicit bias is relatively rare. The far more prevalent phenomenon, and
hence the more serious threat that personal identity poses to professional
identity, is implicit bias, where judges’ personal identity can interfere
subconsciously with the dictates of their professional identity by
compromising their impartiality.

The bench is alert to the perils of implicit bias. The National Center
for State Courts,4 the Federal Judicial Center,4! and the National
Judicial College4? have developed materials and programs to raise
awareness of implicit bias and diminish its influence. By themselves,
however, isolated educational programs may be insufficient to ameliorate
a problem so entrenched and subterranean.4? One study, for example,
found that 87% of white judges exhibited a pro-white bias on the Implicit

37. MODEL CODE OF JUD. CONDUCT r. 2.11 (AM. BAR. ASS'N 2020).

38. The routine scenario in which a judge is not biased—implicitly or explicitly—but
disqualifies herself anyway on the grounds that her impartiality might reasonably be
questioned, falls outside the scope of this discussion because it implicates no tension
between a judge’s professional and personal identity.

39. MODEL CODE OF JUD. CONDUCT r. 2.11 (A)(6).

40. JENNIFER K. ELEK & ANDREA I. MILLER, THE EVOLVING SCIENCE ON IMPLICIT BIAS:
AN UPDATED RESOURCE FOR THE STATE COURT COMMUNITY (Nat’l. Ctr. for State Cts.,
2021).

41. Jason A. Cantone, Federal and State Court Cooperation: Reducing Bias, FED. JUD.
CTR., http://fjc.gov/content/337735/reducing-bias [https://perma.cc/ MBH6-T32C] (last
visited Feb. 9, 2025).

42. KATHERYN L. YETTER & BRIAN M. LEE, JUDGING THE BOOK BY MORE THAN ITS
COVER: A SYMPOSIUM ON JURIES, IMPLICIT BIAS, AND THE JUSTICE SYSTEM’S RESPONSE
(Nat’l. Jud. Coll., 2021).

43. Is Implicit Bias Training Effective?, NATIONAL INSTITUTES OF HEALTH (2021) https:
/Iwww .ncbi.nlm.nih.gov/books/NBK603840/#_coswdimplicitbias_s1_ [https://perma.cc/93Q
R-NHS6] (last visited Feb. 9, 2025) (“Implicit bias training cannot constitute an
organization’s entire bias-reducing effort.... Short, single-session interventions are
unlikely to address the complex issues of bias, discrimination, and oppression in an
organization.”).
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Association Test—the standard tool for measuring implicit bias.44 There
are, however, additional ways to counteract implicit bias. Studies of
appellate panel decision-making show that the influence of gender, race,
and ideology on judicial decision-making is diminished when the panels
are comprised of judges of different genders, races, and ideologies,
respectively.45 These findings suggest that the deliberative process on
collegial courts benefits from the diversity of the panels’ personal
identities and keeps the risk of bias in check. And code rules, which
permit trial judges to consult each other on pending cases and seek
guidance from outside experts on their ethical responsibilities (without
running afoul of the proscription on ex parte communications), create
opportunities for judges to gut-check their potential biases with others as
a rough proxy for appellate panel interactions.46

IV. RESISTING EXTERNAL THREATS AND INCENTIVES TO OVERRIDE THE
DUTIES OF PROFESSIONAL IDENTITY

The transitional tension between a judge’s former professional identity
as an advocate and new professional life as a neutral is internal to the
judge, as is the perpetual tension between a judge’s professional and
personal identity. Concern over the encroachment of personal identity
upon professional identity has escalated, however, as external pressures
on the judge and the judicial selection process to marginalize the
obligations of professional identity have mounted.

Of particular concern are aspects of personal identity bound up in a
judge’s partisan affiliation, political ideology, and policy perspective. As
previously noted, there is nothing intrinsically problematic about judges’
ideology influencing their understanding of operative law in cases at the
margins, where the law is unclear, and judges are persuaded by the
correctness of legal arguments that sync with their judicial philosophy
and policy perspective. But as the world has become more divisive and
politicized, so too has the American judiciary.

In the federal system, Supreme Court of the United States
appointments have always been openly partisan.4’” And beginning in the
mid-nineteenth century, “senatorial courtesy” transformed district court
appointments into political patronage positions controlled by home state

44. Jeffrey J. Rachlinski, Sheri Lynn Johnson, Andrew J. Wistrich & Chris Guthrie,
Does Unconscious Racial Bias Affect Trial Judges?, 84 NOTRE DAME L. REV. 1195, 1210
(2009).

45. Geyh, Judicial Ethics, supra note 20 at 265.

46. Id. at 265-77.

47. Charles Gardner Geyh, Judicial Independence at Twilight, 71 CASE W. RES. L. REV.
1045, 1071 (2021) [hereinafter Geyh, Judicial Independence].
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Senators from the President’s party.48 But partisan pressures on the
appointment process, while omnipresent throughout American history,
increased exponentially, beginning in the 1980s, first with the Supreme
Court and then gradually trickling down to the circuit and district
courts.4® Senate Democrats and Republicans alike, weaponized
longstanding procedural conventions in the appointments process—
including filibuster rules, blue-slip protocols, and norms governing
confirmation hearing schedules—to sandbag the appointment of judicial
nominees by presidents of the opposing political party.?° Senate factions
victimized by the abuse of those procedural conventions responded by
abolishing the conventions.5! As the appointment process devolved into a
bareknuckle brawl in which senate partisans accused each other and the
President of appointing ideological extremists, data show that the net
effect has been to diminish public confidence in the judges so selected.52
More generally, public confidence in the Supreme Court has undergone
an unprecedented decline, with only 44% of the public expressing at least
a “moderate amount” of trust in the Court, down from 75% in 2005.53

In his ongoing battle with federal trial judges whose rulings impeded
his immigration agenda, President Trump highlighted what he framed
as stark differences between his appointees and “Obama judges.”54
Several years later, two hundred federal judges signed a statement
opposing a Judicial Conference Committee draft ethics advisory opinion
that would have counseled judges against retaining membership in the
conservative Federalist Society.5 More recently still, a group of federal

48. CHARLES GARDNER GEYH, WHEN COURTS & CONGRESS COLLIDE: THE STRUGGLE
FOR CONTROL OF AMERICA’S JUDICIAL SYSTEM 209-12 (University Michigan Press 2006)
[hereinafter GEYH, WHEN COURTS & CONGRESS COLLIDE].

49. TERRI PERETTI, Does Judicial Independence Exist? The Lessons of Social Science
Research, JUDICIAL INDEPENDENCE AT THE CROSSROADS: AN INTERDISCIPLINARY APPROACH
103, 109 (Stephen Burbank & Barry Friedman eds., 2002).

50. Geyh, Judicial Independence, supra note 47 at 1079-80.

51. Id. at 1093-97.

52. Jon C. Rogowski & Andrew R. Stone, How Political Contestation Over Judicial
Nominations Polarizes Americans’ Attitudes Toward the Supreme Court, 51 BRIT. J. POL.
ScCI. 1251, 1266 (2021).

53. Trust in U.S. Supreme Court Continues to Sink, ANNENBERG PUBLIC POLICY
CENTER UNIVERSITY OF PENNSYLVANIA, https://www.annenbergpublicpolicycenter.org/trus
t-in-us-supreme-court-continues-to-sink/ [https://perma.cc/LWE2-87M8] (last visited Feb.
7, 2025).

54. Geyh, Judicial Independence, supra note 47 at 1100-01.

55. Letter from Judge Gregory G. Katsas, et. al. to Robert P. Deyling, Assistant
General Counsel, Administrative Office of the United States Courts, Response to Advisory
Opinion No. 117 (March 18, 2020). Available at: https://drive.google.com/file/d/ThLKrEVcFI
ClsdJaPdilqt3M34ZdJjlg-t2/view?pli=1 [https://perma.cc/QPJ4-TNWQ]. A companion
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judges announced boycotts on hiring judicial clerks, first from Yale, and
then Columbia, in protest of their liberal policies on campus speech and
demonstration3—a gambit in tension with a judge’s ethical obligations
to avoid exploiting her judicial office to advance her personal interests,
and to make appointments on the basis of merit.5” Meanwhile, the
Judicial Conference of the United States has struggled with the
phenomenon of “udge-shopping” in which plaintiffs with partisan
agendas have filed suit in small judicial divisions to ensure the
assignment of ideologically compatible judges, which conveys the
perception that the rulings those judges issue are influenced less by law
than partisanship.58 Allison Orr Larsen and Neal Devins found that
beginning in 2018, en banc proceedings have been “weaponized,” as
partisan voting alignments across the circuits have become increasingly
polarized.5® And survey data confirms that declining public confidence in
the Supreme Court has extended to the federal courts generally, with
public confidence dropping below 50%.60

Meanwhile, in state judicial systems, supreme court elections became
“noisier, nastier, and costlier,” beginning in the 1980s.61 Money poured
into judicial races in battleground states, aided by the U.S. Supreme
Court’s decisions in two cases: Republican Party of Minnesota v. White,52

proposal against membership in the liberal American Constitution Society elicited no
objection, but the draft’s conclusion that membership in the American Bar Association
remained acceptable, drew a rebuke on the grounds that it reflected a double standard. Id.

56. Nate Raymond, 2nd Trump-Appointed Judge Publicly Says She Will Not Hire Yale
Clerks, REUTERS (October 10, 2022, at 4:10AM) https://www.reuters.com/legal/government/
2nd-trump-appointed-judge-publicly-says-she-will-not-hire-yale-clerks-2022-10-07/ [https:/
/perma.cc/4JDQ-NSNN]; Greg Wehner, Group of Conservative Judges Vows not to Hire
Columbia University Students Due to Anti-Israel Protests, FOX NEWS (May 7, 2024, at
4:00AM) https://www.foxnews.com/politics/group-conservative-judges-vow-not-hire-colum
bia-university-law-students-due-anti-israel-protests [https://perma.cc/DDS4-KLGX].

57. Steven Lubet, Unpacking the Absurd and Unethical Boycott of Columbia
Graduates, THE HILL (May 13, 2024, at 11:30AM). https://thehill.com/opinion/education/46
59472-unpacking-the-absurd-and-unethical-boycott-of-columbia-graduates/ [https://perma.
cc/23ZD-D7QM].

58. Russell Wheeler, Effort to Curb Judge-Shopping in the Federal Courts Explained,
BROOKINGS INSTITUTION (April 18, 2024) https://www.brookings.edu/articles/effort-to-curb-
judge-shopping-at-the-federal-courts-explained/ [https://perma.cc/GUX3-XE4U].

59. Neal Devins & Allison Orr Larsen, Weaponizing En Banc, 96 N.Y.U. L. REV. 1373,
1428 (2021).

60. Shawn Patterson, Jr., The Withering of Public Confidence in the Courts, 108 DUKE
L JUDICATURE 23, 26 (2024).

61. Richard Woodbury, Is Texas Justice for Sale?, TIME (Jan. 11, 1988), https://content.t
ime.com/time/subscriber/article/0,33009,966426-2,00.html [https://perma.cc/H6BV-6FCE]
(quoting Roy Schotland).

62. 536 U.S. 765 (2002).
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which ruled that judicial candidates had a first amendment right to
announce their views on disputed legal issues;%3 and Citizens United v.
FEC 54 which granted corporations and interest groups the right to spend
limitless amounts on independent campaigns in support of candidates for
elected office.6> State supreme court elections were thereby transformed
into well-financed referenda on the issues judges had decided or would
decide, from crime and tort liability to abortion rights and same-sex
marriage.56

State supreme court elections in the modern era, then, effectively
pressure candidates to appeal to voters by signaling how they will decide
hot-button issues and attacking their opponents for deciding those issues
differently. For would-be candidates who are thinking about becoming
judges, this state of affairs discourages those who “prefer not to prejudge
issues”®” or who are otherwise uncomfortable with being “people
pleasers.”s8 These pressures stress-test judges’ ethical duties not to
permit political interests to influence their judicial conduct;® to avoid
making pledges, promises, or commitments as to how they will decide
future issues;” and to act at all times in a manner that promotes public
confidence in the impartiality and independence of the judiciary.?

The 2023 Supreme Court of Wisconsin race, which generated a record
$51 million in campaign spending,’? is a poster child for this new
generation of judicial elections. In that campaign, the prevailing
candidate announced her support for abortion rights in anticipation of a
high court showdown over whether such rights were protected by the
state constitution; and she declared that the map of voting districts the
legislature had drawn was “rigged,” in advance of a legal challenge to

63. Id. at 788.

64. 558 U.S. 310 (2010).

65. Id. at 372.

66. CHARLES GARDNER GEYH, WHO IS TO JUDGE: THE PERENNIAL DEBATE OVER
WHETHER TO ELECT OR APPOINT AMERICA’S JUDGES 51-76 (Oxford University Press 2019)
[hereinafter GEYH, WHO IS TO JUDGE].

67. MICHAEL S. KANG & JOANNA M. SHEPARD, FREE TO JUDGE: THE POWER OF
CAMPAIGN MONEY ON JUDICIAL ELECTIONS 4 (2023).

68. GEYH, supra note 20 at 10-11.

69. MODEL CODE OF JUD. CONDUCT r. 2.4(B).

70. MODEL CODE OF JUD. CONDUCT r. 2.10(B) (AM. BAR. ASS'N 2020).

71. MODEL CODE OF JUD. CONDUCT r. 1.2.

72. Wisconsin Supreme Court Race Cost Record $51M, WIS. DEMOCRACY CAMPAIGN
(July 18, 2023), https://www.wisdc.org/news/press-releases/139-press-release-2023/7390-
wisconsin-supreme-court-race-cost-record-51m/ [https://perma.cc/79M7-G2TW].
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that map.”® She won her election by a landslide over an embittered
opponent who declared that “I wish that . . . I would be able to concede to
a worthy opponent. But I do not have a worthy opponent to which I can
concede.””™ Less than a year later, the newly minted justice declined to
disqualify herself from a case challenging the legislative districting map
that she had previously characterized as “rigged,” and cast the decisive
vote to invalidate it.”>

The threats to professional identity posed by these developments are
three-fold. First, the selection process favors judicial aspirants who are
predisposed toward partisanship. It effectively limits the pool of federal
judicial nominees to those who manifest the ideological predilections that
partisan presidents and senators now seek. And it rewards candidates
for state judicial election who are at peace with transforming their races
into voter opinion polls on the ideologically charged legal issues they will
later decide. Second, for candidates in state judicial races who are not
predisposed toward partisanship and position-taking on legal issues of
the day, the realities of running for judge exert pressure on them to
reevaluate their reluctance to enter the political fray, at the expense of
their perceived impartiality and independence. Third, survey data shows
that Americans generally have become more polarized and partisan,’®
and it is unrealistic to think that judges and judicial candidates are
immune to that development. Thus, state trial judges, who have
generally been spared the professional identity-threatening pressures of
big money, issue driven election campaigns in supreme court races,’” are
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Democracy, N.Y. TIMES (Jan. 25, 2023, at 7:31AM), https://www.nytimes.com/2023/01/25/us
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78624 [https://perma.cc/6W59-E89A].
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nonetheless subject to the push and pull of heightened partisanship
wrought by a divisive age. And that societal push and pull can exacerbate
the threat that judges’ personal identities as partisans poses to their
professional identities as judges.

Lillian Hellman, quoted earlier, did not claim that judges have an
unprejudiced point of view—only that they believe in one.” Consistent
with Friedrich Nietzsche’s observation that there is no “immaculate
perception,”’” social science confirms the unremarkable proposition that
judges are human beings, and as such make decisions that can be subject
to a range of extralegal influences derived from their identities as
individuals.

Studies showing that judicial decision-making is subject to extralegal
influences have led some to argue that judicial impartiality is a myth,
and that the obligations of professional identity embedded in codes of
conduct that judges profess to observe, are a fiction or fraud.s® But that
argument misses the point. Achieving an unprejudiced point of view may
be elusive, at least in hard cases where the relevant facts and law are
debatable. Believing in one, though, is another matter, because the true
believer who strives to be as impartial, independent, and forthright as
possible, will come closer to achieving those objectives of professional
identity than a nihilist who is indifferent to them.

The question thus becomes how to combat the escalating, external
pressure on judges to sublimate the duties of their professional identities
as impartial, independent, and forthright adjudicators, to the partisan,
political predilections of their personal identities. There are a number of
well-worn proposals: abolish judicial elections in favor of merit selection
systems;8! eliminate the professional identity-contorting pressures of

78. See Hellman, supra note 7, and accompanying text.
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reelection by limiting the tenure of state supreme court justices to a
single lengthy term;82 amend and enforce disqualification rules to require
the withdrawal of judges from cases in which they have pre-committed
themselves to ruling on issues in specified ways, or received excessive
campaign support from parties or lawyers who appear before them;ss
reform the federal judicial selection process to manage partisanship more
effectively;8¢  police financial disclosure requirements more
aggressively,8 and create a disciplinary process for Supreme Court Code
violations.86

In an essay on judicial self-identity, however, my ambition is not to
retread the tires of proposals to save the judiciary from without, but to
focus on how judges and the judiciary can preserve their professional
identities and save themselves. I take my cue from a scene in the
now-classic film, 7The Shawshank Redemption,8” where the
warden-antagonist returns a bible he confiscated from the
prisoner-protagonist, Andy Dufresne, with the words “salvation lies
within”—unaware that Dufresne had embedded in the bible a rock
hammer he would use to escape.8 If the judiciary is to escape escalating
external pressures that are threating to contort the judge’s professional
identity, salvation lies, at least in part, within the judiciary itself, where
code of conduct scripture is augmented by a deeply embedded
institutional culture that pushes back against incursions on its core belief
in judicial impartiality, integrity, and independence.

Acculturation to the norms of a judge’s professional identity begin in
law school, where future judges are introduced to the differences between
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lawyers as advocates and judges as neutrals, discussed earlier in this
essay. Those norms are reenforced after law students graduate, when
they become litigators who are trained to persuade judges on behalf of
their clients with primary recourse to facts and law—not the judge’s
extralegal predilections. The norms of the judiciary’s institutional
culture are then revisited when lawyers transition to judges and are
familiarized with codes of conduct at baby judge’s school. And those
norms are entrenched by continuing judicial education programs; code of
conduct committees that issue ethics advisory opinions and respond to
ethics inquiries from individual judges; higher courts that reverse the
rulings of or issue writs of mandamus against judges who fail to
disqualify themselves when their impartiality is in doubt; and
disciplinary bodies within the judiciary that call judges to task for
failures to abide by the duties of their professional roles.

The divisive, polarizing, partisan forces described in this essay pose a
threat to the embedded institutional culture that protects the values
underlying a judge’s professional identity. The time has come for the
judiciary to double down in defense of that culture. Historically, a judge’s
acculturation to impartiality, integrity, and independence norms has
come naturally and easily at a time when systems of judicial selection did
not prioritize candidates whose orientation was in tension with a
traditional, apolitical judicial temperament. But new judges who are
chosen for ascension to the bench because of their resolute ideological
allegiances may be more resistant to immersion into the nonpartisan
culture of the judiciary that has preserved its collective professional
identity in the past.

To blunt this development, judicial systems must steel themselves for
the uncomfortable task of protecting, defending, and policing their
traditional norms, from a new generation of judges who do not always
share those norms to the same extent, and require additional wheedling,
persuading, and when necessary, shaming to join the fold. And as the
divisive partisan fever rages around them, established judges must take
their own temperatures, and redouble their efforts—via continuing
judicial education, ethics advisory opinions, and in extreme cases,
discipline—to inoculate themselves against the affliction going viral.



