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I. INTRODUCTION 

"We start with frrst principles. The Constitution creates a Federal Government ofenumerated powers." 1 
- Chief Justice William H. Rehnquist 

On April 26,1995, in United States v. Lopez, the Supreme Court, for the first time 

in nearly 60 years revived the constitutional underpinning of limited government by 

declaring an act of Congress unconstitutional because Congress had exceeded its powers 

under the Commerce Clause. In 2000, the Court reaffirmed the stance it took in Lopez in 

the case of United States v. Morrison, 2 by finding once again, that Congress had 

exceeded its powers. These two decisions mark a revolutionary and long overdue revival 

of the principle that the federal government is one of enumerated powers and limited 

government. The Lopez decision prompted massive amounts of scholarly work, with 

some decrying the decision, 3 others praising it, 4 and some noting that it was nothing more 

than symbolic statement that we live under a constitutionally limited government, but 

with no impact on future cases. 5 

1 United States v. Lopez, 514 U.S. 549 (1995). 
2 United States v. Morrison, 529 U.S. 598 (2000). For a historical and detailed account of Morrison see 
Noonan, John T. Narrowing the Nation's Power: The Supreme Court Sides with the States. Ch. 6 
(Berkeley: University of California Press, 2002) 
3 Donald H. Regan, Reflections on United States v. Lopez: How To Think About the Federal Commerce 
Power and Incidentally Rewrite United States v. Lopez, 46 Case W. Res. L. Rev. 554 (1996); Nicole 
Huberfeld, The Commerce Clause Post Lopez: It's Not Dead Yet, 28 Seton Hall L. Rev. 182 (1997); Scott 
Arceneaux, Federalism in the Balance: How the Supreme Court's Recent Federalism Opinions Are 
Threatening to Upset the Delicate Balance Between the Federal Courts, Congress, and the States, 47 Loy. 
L. Rev. 797 (2001); Jesse H. Choper, Did Last Term Reveal "A Revolutionary States' Rights Movement 
Within the Supreme Court"?, 46 Case W. Res. L. Rev. 663 (1996); Herbert Hovenkamp, Judicial Review 
Under the Commerce Clause, 74 Tex. L. Rev 719 (1996); partial listing 
4 Richard A. Epstein, Constitutional Faith and the Commerce Clause, 71 Notre Dame L. Rev. 167 (1996); 
Deborah Jones Merritt, Commerce!, 94 Mich. L. Rev. 674 (1995); Steven G. Calabresi, A Government of 
Limited and Enumerated Powers: In Defense ofUnited States v. Lopez, 94 Mich. L. Rev. 752 (1995); 
f artial listing 
Larry E. Gee, The Supreme Court Resurrects the Notion ofEnumerated Powers By Limiting Congress's 
Attempt to Federalize Crime, 27 St. Mary's L. J. 151 (1995); H. Jefferson Powell, Enumerated Means And 
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What was noticeably absent from the vast scholarship was Lopez's commentary 

on the doctrine of enumerated powers, the core of the Founder's plan for limited 

government and how far "our case law has drifted from the original understanding of the 

Commerce Clause" with respect to limited government. 6 This is an attempt to answer 

those two questions based upon the Lopez case from an original meaning perspective. 

Original meaning refers "to the meaning a reasonable speaker ofEnglish would 

have attached to the words, phrases, sentences, at the time the particular provision was 

adopted."7 The Constitution's words and the structure they create are the fundamental 

sources ofmeaning. The meaning is therefore "crucial because the Philadelphia 

delegates decided to keep their proceedings secret for thirty years, which ensured that the 

Constitution's ratification and formative implementation would depend on the document 

itself. "8 In other words, one reason to have a written constitution is to lock in the 

meaning of the words, unless changed by the proper procedures. Ifwe allow the meaning 

of the constitution to be changed without following the proper amending process, the 

written constitution has failed in its principal purpose. Original meaning must be "the 

interpretive cornerstone because the Constitution's words became binding law upon 

ratification, and their most likely meaning is that shared by the ordinary people who gave 

that document legal life. "9 The methodology that I employ shapes my understanding of 

the Commerce Clause and thus my analysis of the decision in Lopez. 

Unlimited Ends, 94 Mich. L. Rev. 651 (1995); Michael Conant, Constitutional Structure and Purposes: 
Critical Commentary. Ch. 5 (Greenwood Press: Westport, CT, 2001); partial listing. 
6 Lopez, supra note 1. 
7 Randy E Barnett, The Original Meaning ofthe Commerce Clause 68 U. Chi. L. Rev. 101 (2001).
8 Robert J. Pushaw, Jr., Methods ofInterpreting the Commerce Clause: A Comparative Analysis 55 Ark. L. 
Rev. 1185 (2003). 
9 Ibid. 
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Part I of this review, examines the constitutional underpinning of limited 

government. Part II explores the origins of the Commerce Clause. Part III investigates 

the evolution of the Commerce Clause, and the impact upon enumerated powers and 

limited government. . Part IV provides a detailed account of the Lopez case. Part V 

demonstrates that the Court's decision is flawed for what it failed to say. Part VI 

concludes by acknowledging that while Lopez was a small victory for enumerated powers 

and limited government, it may be some time before we see the limited government that 

is consistent with the text and the structure of our constitutional government. 
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II. THE CONSTITUTION ESTABLISHES A LIMITED GOVERNMENT 

Limited government is articulated clearly in the American constitution. From a 

traditional liberal perspective, limited government was one of the "greatest 

accomplishments ofhumanity". 10 In attempting to limit the powers of government the 

constitutional structure involves two different methods of limitation: the division of 

powers on a territorial basis between national, state, and localities and the many specific 

provisions and procedural requirements in the Constitution and Bill ofRights. 11 Limited 

government is established because the authority on which the Constitution rests comes 

from the powers delegated to it by the founding generation or the people. The powers 

delegated to the national government are enumerated. By enumeration in the 

Constitution, the people delegated to the national government not all of the powers, but 

only those powers they deemed the national government to exercise, thereby limiting the 

government. 

These limitations can be illustrated in the first article of the Constitution. It states, 

"All legislative powers herein granted shall be vested in Congress of the United States, 

which shall consist of a Senate and House ofRepresentatives."12 The mass of these 

powers herein granted can be found in Article 1, Section 8. There in Article 1, Section 8, 

the Constitution expressly grants 27 powers to the legislative branch. There are also 

10 See Cato Handbook/or Congress: Policy Recommendation/or the 1081h Congress CATO Institute, 
Washington, D.C and for a historical analysis see M. Stanton Evans, The Theme is Freedom: Religion, 
Politics. and the American Tradition (Washington, D.C: Regnery Press, 1994) especially Chapter 17, The 
Need For Limits. 
11Diamond, Martin. The Founding of the Democratic Republic. 100 (Itasca, Illinois: F.E. Peacock 
Publishers, 1981) 
12 Article I, Section 1 
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restrictions placed on both the national and state government. These again clearly are 

expressed. For example, in Article 1, Section 9 prohibits the national government from 

performing certain activities such as no export taxes, no bill of attainders, no titles of 

nobility shall be granted, and many others. The Constitution also expressly limits state 

actions. Article 1, Section 10, places numerous restrictions upon the states. The powers 

both enumerated and denied clearly create a government of limited powers. The ancient 

legal maxim expressio unius est exclusio alterius which translates, to express one is to 

exclude all others can help elaborate on this point. It also illustrates the final statement 

made by the founding generation in the Constitution. 

The Tenth Amendment reads, "The powers not delegated to the United States by 

the Constitution, nor prohibited by it to the States, are reserved to the States respectively, 

or to the people." The Tenth Amendment's narrow view of centralized power is in sharp 

contrast to the other limited government provision in the Bill ofRights, the Ninth 

Amendment, which reads, "The enumeration in the Constitution of certain rights shall not 

be construed to deny or disparage others retained by the people." The combination of 

those two amendments, at the end of the Bill of Rights illustrates that the powers of the 

national government are to be "narrowly and strictly construed, while the rights retained 

by the people are to be given the broadest possible construction so as to ensure that no 

rights are denied or disparaged."13 This illustrates clearly that the constitutional 

underpinning is one of delegated, enumerated, and thus limited government. 

The understanding ofdelegated, enumerated, and thus limited powers by the 

Founders can be evidenced in many areas. In Federalist Paper #39, James Madison writes 

13 Glenn Harlan Reynolds, Kids, Guns, and the Commerce Clause: Is the Court Ready for Constitutional 
Government? (Cato Policy Analysis No. 126) October 10. 1994. 
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about the national government, "its jurisdiction extends to certain enumerated objects 

only, and leaves to the several States a residuary and inviolable sovereignty over all other 

objects."14 This articulates Madison's sentiment before the Tenth Amendment was added 

to the Constitution. Again in Federalist Paper #45, he continues his most well known 

discourse of enumeration. 

The powers delegated by the proposed Constitution to the federal government 
are few and defined. Those which are to remain in the State governments are 
numerous and indefinite. The former will be exercised principally on external 
objects, as war, peace, negotiation, and foreign commerce; with which last the 
power of taxation will, for the most part, be connected. The powers reserved to 
the several states will extend to al the objects which, in the ordinary course of 
affairs, concern the lives, liberties, and properties of the people, and the internal 
order, improvement, and prosperity of the state. 15 

Alexander Hamilton also wrote about how enumeration limits powers. Hamilton, 

in Federalist Paper #84, takes up the enumeration debate when defending why the newly 

proposed constitution should not have an expressed bill of rights. 

I go further and affirm that bills of rights, in the sense and to the extent in which 
they are contended for, are not only unnecessary in the proposed Constitution 
but would even be dangerous. They would contain various exceptions to powers 
which are not granted; and, on this very account, would afford a colorable 
pretext to claim more than were granted. For wiry declare that things shall not 
be done which there is no power to do? Why, for instance, should it be said that 
the liberty ofthe press shall not be restrained, when no power is given by which 
restrictions may be imposed? I will not contend that such a provision would 
confer a regulating power; but it is evident that it wouldfurnish, to men 
disposed to usurp, a plausible pretense for claiming that power. (emphasis 
added) 16 

John Marshall, the third Chief Justice and definer of the early Supreme Court, 

wrote superbly about the importance of limited government in the several early landmark 

decisions. 

14 Clinton Rossiter, The Federalist Papers 213 (New York: Mentor, 1961) 
15 Ibid, 260-261. 
16 Ibid, 481-482. 
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The powers of the legislature are defined, and limited; and that those limits may not be 
mistaken or forgotten, the constitution is written. To what purpose are powers limited, 
and to what purpose is that limitation committed to writing, if these limits may, at any 
time, be passed by those intended to be restrained? The distinction, between a 
government with limited. and unlimited powers, is abolished, if those limits do not 
confine the persons on whom they are imposed ... 17 

And in the later case ofMcCulloch v. Maryland, Marshall reaffirmed the proposition that: 

"This government is acknowledged by all to be one of enumerated powers" and later in 

tJ:ie same opinion continued, "We admit, as all must admit, that the powers of government 

are limited, and that its limits are not to be transcended."18 James Iredell, a contemporary 

of Madison, argued that the Constitution was a "declaration ofparticular powers by the 

people to their representatives for particular purposes. It may be considered as a great 

power of attorney, under which no power can be exercised but what is expressly given."19 

It was even pointed out by Herbert Storing that, "The Federalists and Anti-Federalists 

agreed that government is properly directed to the pursuit of limited ends."20 The 

Federalists and Anti-Federalists were in agreement that limited government was crucial 

as an underpinning to the Constitution. The only dispute among them was just how 

limited the powers of government should be. In summation, the Constitution was 

understood by all to be a document of limited powers. 

17 Marbury v. Madison, 5 U.S. (1 Cranch), 137, 176-177 (1803) 
18 McCulloch v. Maryland, 17 U.S. (4 Wheat) 316, 405 (1819) 
19 Gordon S. Wood, The Creation of the American Republic. 1776-1787. 600 (Chapel Hill: North Carolina 
Press, 1969) 
20 Herbert Storing What the Anti-Federalists Were For: Political Thought of the Opponents of the 
Constitution 53 (Chicago: University of Chicago Press, 1981) 
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III. THE COMMERCE CLAUSE 

The Founders vested in the federal government only a limited number of 

lawmaking powers. Many of these powers, such as to "provide and maintain a navy," to 

"constitute tribunals inferior to the Supreme Court," or to "establish Post Offices and post 

Roads,"21 have stirred little constitutional dialogue. In contrast, the power "To regulate 

Commerce with foreign Nations, and among the several States, and with the Indian 

tribes," has proven to be one of the most controversial. This controversy has stemmed 

from the very definition of the word "commerce" and the court's interpretation of the 

phrase, "To regulate Commerce ... among the several States." The Commerce Clause 

gives Congress, as interpreted today, the power to regulate local matters of a state, on the 

theory they involve commercial activity. This brings us back to the original question. 

Can Congress pass a law concerning the carrying of a gun 1,000 yards from a school? Is 

this within the jurisdiction of Congress' enumerated powers? To answer properly this 

question we must not only look at the structural limitations of the Constitution and 

Congressional power, but why the Commerce Clause originated and how it has been 

shaped by Supreme Court decisions leading up to the Lopez case. 

A. THE ORIGINS OF THE COMMERCE CLAUSE 

There should be little debate that the Constitution was created to limit 

governmental powers. Nonetheless, the federal government has grown in ways the 

21 U.S. Constitution. Article I, Section 8. 
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Framers had never intended.22 However the single most important source of 

governmental growth and thus centralization of power by the national government have 

been through the Commerce Clause. The Commerce Clause was a direct result of 

shortcomings with the first attempt at national government, the Articles of Confederation. 

The Articles put into motion a confederation with a weak national government and strong 

sovereign states. The Articles created a federal Congress, which lacked the power to 

perform vital tasks, most notably tax and regulate interstate commerce. The Articles also 

failed to create a national judiciary or executive to carry out the congressional legislation. 

The states therefore operated like independent countries, bound primarily only for matters 

of defense. 

Prior to the Articles of Confederation, Britain controlled trade in the colonies. 

Britain was now removed from that equation and with no authority under the Articles to 

regulate trade, either internal or with foreign nations, the states started to enact trade 

barriers among themselves. States began to enact laws that directly interfered with 

commerce, like port fees, -taxes, and trade laws. 23 This was compounded by Britain 

closing many ports to America's exports, while America continued to import goods from 

Britain. An obvious tactic to reverse these trends would have been to place tariffs on 

British goods, but the Articles lacked the power to do this. Individual states enacted trade 

barriers, but British merchants went around this by bringing goods in through states that 

did not. The central government created by the Articles lacked the power to regulate 

commerce and a movement was afoot to amend them to give Congress the power to tax 

22 Lawrence Lessig, "Translating Federalism: United States v. Lopez" The Supreme Court Review 1995, 
129 (Chicago: University of Chicago Press, 1996) 
23 Robert Bork and Daniel Troy, Locating the Boundaries: The Scope ofCongress's Power to Regulate 
Commerce. Available at http://www.constitution.org/lrev/bork-troy.htm 
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imports.24 In a leading constitutional treatise of the early 19th century, Justice Joseph 

Story observed, 

The want of any power in congress to regulate foreign or domestic commerce 
was deemed a leading defect in the confederation. This evil was felt in a 
comparatively slight degree during the war. But when the return ofpeace 
restored the country to its ordinary commercial relations, the want of some 
uniform system to regulate them was early perceived; and the calamities, which 
followed our shipping and navigation, our domestic, as well as our foreign trade, 
convinced the reflecting, that ruin impended upon these and other vital interests, 
unless a national remedy could be devised...Measures of a commercial nature, 
which were adopted in one state from a sense of its own interests, would often 
be countervailed, or rejected by other states from similar motives ... These evils 
were aggravated by the situation of our foreign commerce ... Our trade in our 
own ships with foreign nations was depressed in an equal degree, for it was 
loaded with heavy restrictions in their ports. While, for instance, British ships 
with their commodities had free admission into our ports, American ships and 
exports loaded with heavy exactions, or prohibited f!om entry into British ports. 
We were, therefore, the victims of our o\vn imbecility ... It was further pressed 
upon us, with a truth equally humiliating and undeniable, that congress 
possessed no effectual power to guaranty the faithful observance of any 
commercial regulations; and there must in such cases be reciprocal obligations.25 

As state governments tried to deal with the trade imbalance, many states enacted 

trade restrictions with other states. Alexander Hamilton feared, 

The spirit of enterprise, which characterizes the commercial part ofAmerica, 
has left no occasion ofdisplaying itself unimproved. It is not at all probable that 
this unbridled spirit would pay much respect to those regulations of trade by 
which particular States might endeavor to secure·exclusive benefits to their own 
citizens. The infractions of these regulations, on one side, the efforts to prevent 
and repeal them, on the other, would naturally lead to outrages, and these to 
reprisals and wars. 26 

Hamilton clearly felt that the weakness of the Articles to regulate commerce would lead 

to wars among the states. Hamilton continues this point later, in Federalist Paper #11, 

were he maintains, "Whether the States are united or disunited there would be an intimate 

intercourse between them which would answer the same ends; but this intercourse would 

24 John Garraty and Robert A. McCaughey, A Short History of the American Nation. 89-90 (New York: 
Harper and Row, 1989) 
25 Joseph Story, Commentaries On The Constitution Of The United States. abridged. ed Ronald D. 
Rotunda and John E. Nowak, 99-101 (Durham, N.C.: Carolina Academic Press, 1987) 
26 Rossiter, supra note 14 at 31. 
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be fettered, interrupted, and narrowed by a multiplicity of causes."27 The problems of 

commerce were so troublesome that in March of 1785, representatives from Virginia and 

Maryland called for a conference of all the states to address the problems of commerce.28 

In 1786, Virginia formally called for a confederation meeting at Annapolis to address 

"the trade and Commerce of the United States, to consider how far an uniform system in 

their commercial intercourse and regulations might be necessary to their common interest 

and permanent harmony. "29 The Annapolis convention was poorly attended but it was 

agreed upon to call for a meeting to address the defects of the Articles. This was to be 

the Constitutional Convention in Philadelphia. 

When the Founders met in Philadelphia, the desire to correct the commercial 

failures ofArticles ranked as a top concern. Hamilton later wrote in Federalist Paper 

#23, that commerce was one of the two "principal purposes to be answered by the 

Union." First was the "common defense of the members; the preservation of the public 

peace, as well against internal convulsions as external attacks." The second was the 

"regulation of commerce with other nations and between the states. "30 

It was evident the Commerce Clause was needed to remedy the deficiencies of the 

commercial regulation. The importance given to commerce is evident in the fact that two 

of the four "grand committees" created at the Federal Convention were specifically for 

commerce.31 The Federal Convention adopted the enumeration of congressional powers 

after the delegates rejected Section Six of the Virginia Plan. Section Six stated that 

27 Ibid at 58. 
28 Garraty and Mccaughey, supra note 24 at 91. 
29 "Proceedings ofthe State Commissioners at Annapolis, Maryland, September 11-14, 1786. The Origins 
of the American Constitution: A Documentary History edited by Michael Kammen 20 (New York: Penguin 
Books, 1986) · 
30 Rossiter, supra note 14 at 121. 
31 Jack N. Rakove, Original Meanings: Politics and Ideas in the Making of the Constitution. 26 (New York: 
Alfred A. Knopf, 1996) 
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Congress should have the power "to legislate in all cases to which the separate states are 

incompetent, or in which the harmony of the United States may be interrupted by the 

exercise of individual legislation."32 Several members found the vagueness unsettling. 

For example, Pierce Butler of South Carolina stated, "The vagueness of the term rendered 

it impossible for any precise judgment to be formed."33 Interestingly the Virginia 

delegation and other southern states began to press for a specific listing ofpowers when it 

was determined they would not "dominate both houses of the fµture Congress."34 Several 

weeks later, while deliberating on the proposed enumerated powers of Congress, the 

Convention rejected the following proposal that was to be added to the enumerated 

powers in Article I, Section 8. 

And to provide, as may become necessary, from time to time, for the well 
managing and securing the common property and general interests and welfare 
of the United States in such a manner as shall not interfere with the 
Governments of individual States in matters which respect only their internal 
police, or for which their individual authorities may be competent. 35 

This proposal illustrates two intentions of the Founders. First, it connotes that "so 

general a power was not implicit in the rest of the enumeration already proposed." 

Second, the Federal Conventions rejection of it indicated, "that Congress lacked a general 

power to legislate in the public interest and possessed only the enumerated "Powers 

herein granted" to it."36 This implies the Federal Convention had a choice to either grant 

general powers to Congress as it tried under Section Six of the Virginia plan and the afore 

32 1 The Records of the Federal Convention of 1787. 21 (Max Farrand ed., 1911) 
33 2 The Records of the Federal Convention of 1787. 17 (Max Farrand ed., 1911) 
34 Randy E. Barnett, Restoring the Lost Constitution: The Presumption ofLiberty. 275 (Princeton: 
Princeton University Press, 2004) 
35Farrand, supra note 33 at 367. 
36 Barnett, supra note 34 at 276. 
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mentioned proposal or a specific list of enumerated powers and thereby limited powers. 

The Framers chose and intended the Congress to be therefore limited in its scope.37 . 

What then was the meaning of the Commerce Clause and what was its intent? 

The Commerce Clause granted Congress the power to "regulate commerce ... among the 

states" as a shield against state power and to prevent states from impeding the flow of 

goods "among the states." Madison, hardly a nationalist, also confirmed this view. 

No one who recollects or recurs to the period when the power over Commerce 
was in the individual States, & separate attempts were made to tax or otherwise 
regulate it, needs be told that the attempts were not only abortive, but by 
demonstrating the necessity of general & uniform regulation gave the original 
impulse to the Constitutional reform which provided for such regulations. 38 

Madison returns to the subject of original intent in a letter to Joseph Cabell, in 1829. He 

asserts that the Commerce Clause "grew out of the abuse of the power by the importing 

states in taxing the non-importing, and was intended as a negative and preventative 

provision against injustice among the States themselves, rather than as a power to be used 

for the positive purposes of the General Government, in which alone, however, the 

remedial power could be lodged. "39 It is clear from Madison his understanding of the 

original design of the Commerce Clause, but to understand its limits one needs to be clear 

about just what the Founders enumerated. 

B. THE ORIGINAL MEANING 

The enumeration of the power to "regulate Commerce ... among the several states" 

still leaves us with several questions. First, what is the meaning of "Commerce"? 

37 For a different interpretation see Joseph Biancalana, Originalism and the Commerce Clause, 383-403 
(University ofCincinnati Law Review, Vol. 71) 2002. 
38 Letter from James Madison to Joseph C. Cabell (Sept. 18, 1828), 2 The Founders' Constitution 520 
(Philip B. Kurland and Ralph Lerner eds., 2000) 
39 Letter from James Madison to Joseph C. Cabell (Feb. 13, 1829), 2 The Founders' Constitution 521 
(Philip B. Kurland and Ralph Lerner eds., 2000) 
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Second, what is the meaning of "among the several states"? Lastly, what is the meaning 

of "to regulate"? To pursue these questions, I will rely upon the analysis ofRandy 

Barnett who has researched each phrase and its usage in the text of the Constitution, 

contemporary dictionaries, the Constitutional Convention, the Federalist papers, and the 

Pennsylvania Gazette, to determine if a uniform usage could be found of all three 

phrases. 

He found that the word "Commerce" as understood by the Founders in the 

"drafting and ratification process was remarkably uniform." The Founders, according to 

Barnett's research, intended for "commerce" to mean "trade" or "exchange."40 

Commerce was also defined in Samuel Johnson's Dictionary ofthe English Language as 

"1. Intercourse; exchange of one thing for another; interchange of any thing; trade; 

traffik."41 It was not to include agriculture or manufacturing as some have suggested 

with a more contemporary view of commerce. 

Barnett also held that "among the several states" refers to "between the people of 

different states."42 Barnett's textual analysis was very clear on the matter. 

If this phrase included commerce between people of the same state that takes 
place wholly within a single state, the Commerce Clause would then embrace all 
commerce. This interpretation would render the phrase "among the several 
states" superfluous. The only reason for listing the three commerce powers of 
Congress is to exclude some type of commerce from the power of Congress, and 
the only commerce that is excluded is commerce that occurs within a single 
state.43 

It is entirely clear that "among the several states" could have no other meaning than 

between state and state or between persons in one state and persons in another. 

40 Barnett, supra note 34 at 280. 
41 Bork, supra note 23 at 8. 
42 Barnett, supra note 34 at 297. 
43 Ibid., 297. 
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The final examination is of the phrase "to regulate." Samuel Johnson defines "to 

regulate" as "l. To adjust by rule or method ...2. To direct."44 The term "to regulate" 

meant, "to make regular." At the time, it did not mean, "to control or direct" as it has 

come to mean today.45 Johnson's definition would be consistent with the original 

meaning. It would follow from the purpose of the convention I discussed above that "to 

regulate" would mean to make trade regular between states since this was a fundamental 

reason for the overhaul of the Articles of Confederation. It would, in a sense, facilitate 

free trade "among the several states" or between state and state. 

Barnett's conclusions have been criticized by Grant Nelson and Robert Pushaw. 

They disagree with the narrow view of commerce given by Barnett. They find commerce 

to mean, "all gainful activities intended for the marketplace."46 Nelson and Pushaw state, 

"to govern all gainful activity has never been refuted, and our independent research has 

corroborated it."47 However thoughtful their analysis was, Barnett had consistently 

refuted their thesis with scholarship of his own. His most recent articles survey every 

instance in which the word "commerce" is used in the Pennsylvania Gazette from 1728-

1800.48 He found that "commerce" was used 1594 times and the "usage was consistently 

narrow where there was a supplied meaning."49 Barnett's research supports an original 

meaning understanding that commerce means "trade" or "exchange" and not "all gainful 

activities intended for the marketplace." 

44 Ibid., 302. 
45 Webster's New World Dictionary, Third College Edition, 1988 
46 Grant S. Nelson and Robert J. Pushaw, Jr., Rethinking the Commerce Clause: Applying First Principles 
to Uphold Federal Commercial Regulations but Preserve State Control Over Social Issues, 85 Iowa L. 
Rev. 1 (1999) 
47 Ibid. 
48 Randy Barnett, New Evidence ofthe Original Meaning ofthe Commerce Clause, 55 Ark. L. Rev. 847 
(2003); The Original Meaning of the Commerce Clause, 68 U. Chi. L. Rev. 101 (2001) 
49 Ibid. 
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IV. THE EVOLUTION OF THE COMMERCE CLAUSE 

The original meaning of the words to "regulate commerce ... among the several 

states" has caused much contention amongst scholars. There has also been much written 

about the way the Supreme Court has defined and shaped the Commerce Clause. One 

must remember, "we are under a Constitution, but the Constitution is what the judges say 

it is, and the judiciary is the safeguard ofour liberty and of our property under the 

Constitution."50 One can speculate and analyze what the original meaning of the 

Commerce Clause meant, but the Supreme Court is the final arbiter of its interpretation. 

This interpretation has resulted in many landmark cases both for and against limited 

government, for it is the Court who must define and defend the limits enumerated by the 

Constitution. It is important to examine the earliest landmark decisions so one can frame 

properly the Lopez decision against the backdrop of earlier precedent. My aim here is not 

to go into great depth about each decision, but to illustrate its impact on the concept of 

limited government and then eventually, Lopez. The first attempt to define and interpret 

the Commerce Clause came in one of Chief Justice John Marshall's most popular 

opinions.51 

5°Charles Evans Hughes, Addresses and Papers of Charles Evans Hughes. Governor ofNew York, 1906-
1908. 139 (New York: Putnam,1908). This remark was made on May 3, 1907 before the Chamber 
Commerce, Elmira, New York. Hughes later went on to serve a distinguished career on the Supreme 
Court. 
51 Paul C. Bartholomew and Joseph F. Menez, Summaries of the Leading Cases on the Constitution. 
61(Totowa, New Jersey: Rowman & Allanheld, 1983) 
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A. GIBBONS v. OGDEN 

The case of Gibbons v. Ogden52 was the first case to come before the Supreme 

Court based upon the Commerce Clause. Gibbons has been called the "emancipation 

proclamation ofAmerican commerce."53 Ogden ran a steamboat ferry between New 

York City and Elizabethtown, New Jersey based upon a monopoly granted by the State of 

New York. Gibbons sought a federal license under federal statute to engage in the 

"coasting trade" which competed with Ogden in the ferry business. 54 Ogden brought suit 

for an injunction, and Gibbons responded that the federal statute preempted the state 

grant. Ogden then sued, claiming Congress exceeded the commerce power because it 

could not regulate the buying and selling of commodities. 

Chief Justice Marshall asked three distinct questions in the relationship between 

Congress and the regulation of interstate commerce. First, what is commerce? Second, 

how far does the power ofCongress extend over the states to regulate commerce? 

Finally, is the power of Congress to regulate commerce exclusive? A unanimous court 

answered all three questions and started the debate about limited government and the 

commerce clause. 

The Marshall court defined commerce 

The subject to be regulated is commerce; and our constitution being ... one of 
enumeration, and not of definition, to ascertain the extent of the power it 
becomes necessary to settle the meaning of the word. [Ogden] would limit it to 
traffic, to buying and selling, or the interchange ofcommodities, and does not 
admit that it comprehends navigation. This would restrict a general term, 
applicable to many objects, to one of its significations. Commerce, undoubtedly, 
is traffic, but it is something more- it is intercourse. It describes the commercial 
intercourse between nations, and parts ofnations, in all its branches, and is 
regulated by prescribing rules for carrying on that intercourse. The mind can 

52 22 U.S. (9 Wheat.) I (1824) 
53 Jean Edward Smith, John Marshall: Definer ofA Nation 473 (New York: Henry Holt and Company, 
1996)
54 Dan T. Coenen, Constitutional Law: The Commerce Clause. 25 (New York: Foundation Press, 2004) 
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scarcely conceive a system for regulating commerce between nations which 
shall exclude all laws concerning navigation, which shall be silent on the 
admission of the vessels of the one nation into the ports of the other, and be 
confined to proscribing rules for the conduct of individuals in the actual 
employment of buying and selling or ofbarter.55 

This clearly indicates the Marshall court's intention to interpret broadly the commerce 

power. Commerce was interpreted to be more than buying and selling; it would also 

include such activities associated with such transactions. 

The second question is addressed by indicating the boundaries by which 

Congress's power shall have no influence. Marshall stopped short of giving Congress 

plenary, or unlimited power. 

Comprehensive as the word among is, it may very properly be restricted to that 
commerce which concerns more states than one. The phrase is not one which 
would probably have been selected to indicate the completely interior traffic of a 
state, because it is not an apt phrase for that purpose; and the enumeration of the 
particular classes of commerce to which the power was to be extended would 
not have been made had the intention been to extend the power to every 
description. The enumeration presupposes something not enumerated; and that 
something, ifwe regard the language or the subject of the sentence, must be the 
exclusively internal commerce of a state.56 

Congressional power, then, did not extend to "that commerce which is completely 

internal, which is carried on between man and man in a state, or between differentparts 

of the same state, and which does not extend to or affect other states. "57 This assertion 

does leave the possibility that Congress could regulate intrastate activities on the theory 

that they "affect other states. "58 

The final question, does Congress has the exclusive power to regulate commerce, 

is answered with a no. The Marshall court points to the Tenth amendment. The Marshall 

court believes, "that an affirmative grant ofpower is not exclusive, unless in its own 

55 Gibbons, supra note 52. 
56 Ibid. 
57 Ibid. 
58 Coenen, supra note 54 at 26. 
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nature it be such that the continued exercise of it by the former possessor is inconsistent 

with the grant, and that this is not of that description."59 Conversely, Marshall's use of 

the Commerce Clause furthered the idea that even though we are a "federation of states 

and we are also a nation, and gave momentum to the doctrine that state authority must be 

subject to such limitations as the Court finds necessary to apply for the protection of the 

national community."60 This surely was not what the Framers intended and did not 

enumerate. This mindset begins to erode the Tenth amendment. 

The Marshall court also laid out two ideas that have been used to subvert the 

Commerce Clause and led to the broad interpretation. First, the court held in Gibbons 

that the commerce power, "may be exercised to the utmost extent, and acknowledges no 

limitations other than are prescribed in the Constitution."61 He continued to add, "the 

sovereignty of Congress, though limited to specified objects, is plenary."62 Second, he 

added that to check this power, it must be the people and not the judiciary to hold the 

Commerce Clause within its limitations. The court decreed, "the wisdom and the 

discretion of Congress, their identity with the people, and the influence which their 

constituents possess at elections are, in this as in many other instances, as that, for 

example, of declaring war, the sole restraints on which they have relied to secure them . 

form its abuse."63 This was important because Gibbons did recognize restraints on 

federal power but also left the door open for future attempts to broaden the authority of 

Congress based upon the commerce power. 

59 Gibbons, supra note 52. 
6°Felix Frankfurter, The Commerce Clause: Under Marshall, Taney, and Waite. 19 (Chapel Hill: 
University ofNorth Carolina Press, 1937) 
61 Gibbons, supra note 52. 
62 Ibid. 
63 Ibid. 
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B. UNITED STATES V E.C. KNIGHT CO. 

It was not until 1895 that the Supreme Court decided to revisit the definition of 

interstate commerce set forth in Gibbons. The United States was in the midst of the 

Industrial Revolution and the case of United States v. E. C. Knight Co. was about to 

redefine the limits the Constitution places on Congress. The Industrial Revolution 

concentrated much economic power in several major companies. In an effort to ·break the 

monopolies in railroads and large business, the federal government enacted the Interstate 

Commerce Act of 1887 and the Sherman Antitrust Act of 1890. The later law banned 

monopolies. In 1892, the American Sugar Refining Company bought E.C. Knight 

Company to give it 98% of the sugar refining business. The federal government charged 

the E.C. Knight Company with violating the Sherman Antitrust law. The company 

argued that the Commerce Clause did not give Congress the right to regulate or ban a 

monopoly in manufacturing. In this case, Chief Justice Melville Fuller, in an 8-1 

decision, held that "commerce succeeds to manufacture, and is not part of it. "64 This 

meant that Congress lacked the power to regulate a monopoly ofmanufacture, but could 

prescribe rules to regulate a "monopoly of commerce."65 The Court felt that states should 

be the ones to regulate manufacturing through its police power through a careful 

separation ofnational commercial interests and the states' authority. 

It is vital that the independence of the commercial power and of the police 
power, and the delimitation between them, however sometimes perplexing, 
always be recognized and observed, for while the one furnishes the strongest 
bond ofunion, the other is essential to the preservation of the autonomy ofthe 
States, as required by our dual form of government, and acknowledged evils, 
however grave and urgent they may appear to be, had better be borne than the 

64 156 U.S. 1 (1895) 
65 Ibid. 
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risk to be run, in the effort to suppress them, ofmore serious consequences by 
resort to expedients of even doubtful constitutionality. 66 

The court was very clear in its definition ofwhat exactly Congress could regulate. The 

court specified, "contracts to buy, sell, or exchange goods to be transported among the 

several States, or put in the way of transit, may be regulated, but this is because they form 

part of interstate trade or commerce."67 The court in this case clearly intended for the 

limits to be drawn narrowly. 

C. HAMMER V DAGENHART 

The Progressive Era was one of cries for political and social reforms. The mass 

immigration, industrialization, and urbanization brought forth many social issues 

Progressives sought to address. The case ofHammer v. Dagenhart68 illustrates one such 

reform, child labor, which Congress tried to address using the Commerce Clause. This 

was an attempt by Congress to address a social issue using a clause clearly intended for 

the regulation of commerce "among the several states." Hammer originated from the 

passage of the Child Labor Act of 1916 which barred "the interstate transportation of 

goods produced in factories that employed children under the age of 14 or that employed 

children between the ages of 14 and 16 at night, more than eight hours per day, or more 

than six days per week. "69 

In writing for the Court, Justice Day held that the legislative purpose was to 

prohibit child labor, not regulate. In E. C Knight, labor was defined as manufacturing and 

not commerce. The Court also was determined to protect the states' police power by 

66 Ibid. 
67 Ibid. 
68 247 U.S. 251 (1918) 
69 Ibid. 
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reaffirming the doctrine of enumeration based on our constitutional scheme of reserved 

powers. 

It not only transcends the authority delegated to Congress over commerce, but 
also exerts a power as to a purely local matter to which the federal authority 
does not extend. The far-reaching result of upholding the act cannot be more 
plainly indicated then by pointing out that, if Congress can thus regulate matters 
entrusted to local authority by prohibition of the movement of commodities in 
interstate commerce, all freedom ofcommerce will be at an end, and the power 
of the States over local matters may be eliminated, and, thus, our system of 
government be practically destroyed. 70 

This case correctly illustrates the narrow scope of the commerce clause. The pressure on 

the Court to allow Congress to regulate social issues based upon commerce concerns 

ultimately came to fruition during the New Deal. 

Prior to the New Deal, the federal government "had been a remote authority with 

a limited range of activity. It operated the postal system, improved rivers and harbors, 

maintained armed forces on a scale fearsome only to banana republics, and performed 

other functions of which the average citizen was hardly aware."71 That all changed with 

the election of Franklin Roosevelt. Roosevelt, in attempting to deal with the Depression, 

signed over 15 pieces of legislation that drastically amplified the power of the federal 

government to regulate economic affairs. Most of the legislation ranging from the 

National Industrial Relations Act, which attempted to establish economic controls on 

certain industries, to the Agricultural Adjustment Act, which created massive subsidies, 

were attempts at economic regulation and also based upon the Commerce Clause. This 

undoubtedly created constitutional issues for a critic of the New Deal. 

In 1934 and 1935, the first of these challenges came to the Supreme Court. The 

Court struck down, by a 5-4 majority, the Railroad Retirement Act of 1934 because 

70 Ibid. 
71 Greg Ivers, American Constitutional Law: Power and Politics. 331 (Boston: Houghton Mifflin, 2001) 
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Congress "lacked power to establish a compulsory retirement and pension plan." This 

was thought to be too "remote from any regulation of commerce." The defining cases 

which demonstrated the Court's reluctance to ignore the enumeration doctrine and the 

concept of limited powers was highlighted, to the dismay ofNew Dealers, in the case of 

A.LA. Schechter Poultry Corp. v. United States. 72 

D. SCHECHTER POULTRY CORP V. UNITED STATES 

The National Industrial Recovery Act of 1933 (NIRA) authorized the President to 

enact "codes of fair competition" in various industries. 73 Roosevelt approved a poultry 

code in New York City, the largest poultry market in the United States, which established 

a forty-hour work week and a minimum wage of 50 cents per hour. It prohibited child 

labor and established the right of employees to collectively bargain. 74 Schechter involved 

two poultry operators who were found to have violated the wage and hour rules. They 

argued that the application of the NIRA to their business exceeded the reach of the 

commerce power. 

The Court in a unanimous decision struck down the statute. Justice Holmes wrote 

the opinion of the Court, which specifically addressed the concept of limited government 

in the opening paragraphs. 

Undoubtedly, the conditions to which power is addressed are always to be 
considered when the exercise ofpower is challenged. Extraordinary conditions 
may call for extraordinary remedies. But extraordinary conditions do not create 
or enlarge constitutional power. The Constitution established a national 
government with powers deemed adequate, these powers of the national 
government are limited by the constitutional grants. Those who act under these 

72 295 U.S. 495 (1935) 
73 Coenen, supra note 54 at 44 
74 Geoffrey Stone, Louis Seidman, Cass Sbnstein, and Mark Tushnet, Constitutional Law. 206 (Aspen 
Publishers, 1996) 
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grants are not at liberty to transcend the imposed limits because they believe that 
more or different power is necessary. Such assertions of extra-constitutional 
authority were anticipated and precluded by the explicit term of the Tenth 
Amendment. 75 

It is clear to Justice Holmes that the limitations placed upon Congress should not be 

disregarded by the Court in times of"extraordinary conditions." Limited government 

only works when the limits are heeded. The Court went on to reject the government's 

argument that the codes applied to activities within the stream of commerce. The matters 

in question, wages and hours worked, only had a minor effect on commerce. The Court 

stated, "If the commerce clause were construed to reach all enterprises and transactions 

which could be said to have an indirect effect upon interstate commerce, the federal 

authority would embrace practically all the activities of the people and the authority of 

the State over its domestic concerns ... Indeed, on such a theory, even the development of 

the State's commercial facilities would be subject to federal control."76 The Court was 

clear about upholding the limits of Congress's authority, because it was evident it what 

would happened if it did not. 

E. CARTER V CARTER COAL CO. 

The NIRA was struck down by the decision in Schechter and Congress aimed to 

replace the coal codes with the Bituminous Coal Conservation Act of 1935. This act 

created local boards to set the price of coal and collective bargaining provisions based on 

the theory the coal industry carried essential fuel to the nation in the stream of commerce. 

In the case of Carter v. Carter Coal Co. 77 the Court disagreed. Justice Sutherland wrote, 

"It was nowhere suggested ... that the interstate commerce power extended to the growth 

75 A.LA. Schechter Poultry Corp., supra note 72 
76 Ibid. 
77 298 U.S. 238 (1936) 
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or production of the things which, after production, entered the flow." 78 More 

importantly, the Court addressed the principle of delegated, enumerated and thus limited 

government. 

The ruling and firmly established principle is that the powers which the general 
government may exercise are only those specifically enumerated in the 
Constitution and such implied powers as are necessary and proper to carry into 
effect the enumerated powers. Whether the end sought to be attained by an act 
of Congress is legitimate is wholly a matter of constitutional power, and not at 
all of legislative discretion. Legislative congressional discretion begins with the 
choice ofmeans, and ends with the adoption ofmethods and details to carry the 
delegated powers into effect. The distinction between these two things- power 
and discretion- is not only very plain, but very important. For while the powers 
are rigidly limited to the enumerations of the Constitution, the means which may 
be employed to carry the powers into effect are not restricted, save that they 
must be appropriate, plainly adapted to the end, and not prohibited by, but 
consistent with, the letter and spirit of the constitutional end, many ways are 
open, but to an end not within the terms of the Constitution, all ways are 
closed.79 

Ironically, this was to be the last clear victory for the limitations of enumerated powers 

using the Commerce Clause. In 1937, the "switch in time that saved nine" fundamentally 

altered the way the court viewed the Commerce Clause and limited government for the 

next 60 years.80 

F. THE "SWITCH" IN COMMERCE CLAUSE JURISPRUDENCE 

NLRB v. Jones & Laughlin Steel Corp81 challenged Congress's power to impose 

sanctions against employers for discriminatory anti-union practices. The decision was a 

revolutionary turn in Commerce Clause jurisprudence and limited government, and only 

one year after the Carter Coal decision. Justice Holmes, in the majority opinion, 

signaled the end of limits upon Congress' power. 

78 Ibid. 
79 Ibid. 
80 see Barry Cushman, Rethinking the New Deal Court, 80 VA. L. REV. 201 (1994), for~ substantive 
analysis of the court packing plan and its jurisprudence. 
81 301 U.S. 1 (1937) 
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The fundamental principle is that the power to regulate commerce is the power 
to enact "all appropriate legislation" for "its protection and advancement"; to 
adopt measures ''to promote its growth and insure its safety"; "to foster, protect, 
control and restrain." That power is plenary, and may be exerted to protect 
interstate commerce "no matter what the source of the dangers which threaten 
it."82 

The beginning of the "substantial affects" theory began in NLRB as illustrated by 

the Court decision. 

Although activities may be intrastate in character when separately considered, if 
they have such a close and substantial relation to interstate commerce that their 
control is essential or appropriate to protect that commerce from burdens and 
obstructions, Congress cannot be denied the power to exercise that control. .. 
The fact that the employees here concerned were engaged in production is not 
determinative. The question remains as to the effect upon interstate commerce 
of the labor practice involved.83 

You can see the Court eliminates the distinction that the workers were only engaged in 

manufacturing within a state and that the labor relations had a substantial effect upon 

commerce. 

This was just the beginning of the expansion of federal power at the expense of 

the states. By 1941, Roosevelt had appointed justices committed to the New Deal and the 

opinions were drastically different from the laissez-faire principles of the pre-New Deal 

court.84 The judicial revolution of the court produced a judicial restraint, so pronounced, 

that upheld "sweeping federal legislation concerning labor relations, civil rights, 

environmental protection and local crime, relying primarily on a much-broadened 

affecting-commerce theory."85 Two cases epitomized the difference in philosophy apart 

from NLRB. 

82 Ibid. 
83 Ibid. 
84 Ivers, supra note 71 at 323. 
85 coenen, supra note 54 at 63. 
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G. UNITED STATES V DARBY 

In United States v. Darby, 86 Darby was charged with violating part of the Fair 

Labor Standards Act of 1938. The act barred shipment in interstate commerce of goods 

manufactured by employees who were paid less than minimum wage or worked more 

than a maximum number of hours. This case rested on the same basic principles as 

Hammer and left no doubt about the new interpretative philosophy of the Commerce 

Clause. 

The court in Darby reversed the Hammer decision of 1918. It held, "The power 

of Congress... extends to those activities intrastate which so affect interstate commerce or 

the exercise of the power of Congress over it as to make regulation of them appropriate 

means to the attainment of a legitimate end. "87 This allowed Congress to now regulate 

wages and hours, before deemed intrastate, now well within the reach of the commerce 

power. The Court also interpreted the Tenth Amendment, and effectively rendered it 

useless in limiting the Commerce Clause and the enumerated powers of Congress.88 The 

Tenth Amendment had been frequently used to restrain the powers expressly granted to 

Congress. The Court stated, 

The amendment states but a truism that all is retained which has not surrendered. 
There is nothing in the history of its adoption to suggest that it was more than 
declaratory of the relationship between the national and state governments as it 
had been established by the Constitution before the amendment, or that its 
purpose was other than to allay fears that the new national government might 
seek to exercise powers not granted, and that the states might not be able to 
exercise fully their reserved powers. 

86 312U.S.100(1941)
87 Ibid. 
88 This was the holding until 1976, when in National League a/Cities v. Usery the court deviated from this 
view. This view was short lived, because nine years later in Garcia v. San Antonio MTA, the Court 
reversed the National League ofCities argument and re-instated the "truism." 
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This determination was arrived at by looking at the "refusal of both Houses of Congress 

to insert the word "expressly" before the word "delegated" in the proposal of the Tenth 

Amendment.89 The Court felt the Tenth was merely a restatement of our constitutional 

design, not a way to limit the power of Congress. 

H. WICKARD V FILBURN 

The second case involved Roscoe Filburn, an Ohio dairy farmer, who was sued by 

the Secretary ofAgriculture for harvesting more wheat than allowed under the 

Agricultural Adjustment Act. Filburn harvested 12 acres over his allotment. He was 

intended to use those twelve acres for home consumption on his property, to consume 

and feed his livestock, not to sell in the open market. The case of Wickard v. Filburn90 

reached the Supreme Court in 1942 because Filburn refused to pay his fine. The Court 

unanimously ruled against Filburn. The government argued before the Court that if 

Filburn grew wheat for his own use he would not be buying it and that would affect 

interstate commerce. The other argument given by the government was that if the prices 

of wheat rose, Filburn might use his surplus to profit from on the open market and not 

consume at home. The Court believed that "it (wheat) supplies a need of the man who 

grew it which would otherwise be reflected by purchases in the open market."91 The 

Court reinforced the "substantial affects" jurisprudence, started in NLRB, when it rejected 

Filburn's intrastate argument, "Even if [Filburn's] activity be local and though it may not 

be regarded as commerce, it may still, whatever its nature, be reached by Congress if it 

89 Http://caselaw.lp.findlaw.com/data/constitution/amendmentl0/01.html
90 317 U.S. 111 (1942).
91 Ibid. 
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exerts a substantial economic effect on interstate commerce."92 The court also broadly 

expanded the powers of Congress under the Commerce Clause by creating the 

aggregation approach. The aggregation approach involves collectively looking at all the 

farmers who may grow extra wheat and adding them together to determine if that 

substantially affects commerce. If so, then Filburn would be in violation of the 

Agricultural Adjustment Act because it is a constitutional law based upon the power of 

Congress to regulate commerce. The court laid the groundwork for the aggregation 

approach by saying the "appellee's own contribution to the demand for wheat may be 

trivial by itself is not enough to remove him from the scope of federal regulation where, 

as here, his contribution, taken together with that ofmany others similarly situated, is far 

from trivial."93 The aggregation approach leaves one to wonder what can't Congress 

regulate under the Commerce Clause. Ifyou aggregate just about anything in our market 

economy, one would be hard pressed to come up with any activity or action outside the 

influence ofCongress. 

After Filburn, the Commerce Clause was used as justification for many 

Congressional laws in such areas as pollution,94 public accommodations,95 and loan 

sharking.96 The Court has held that if Congress sees a connection to interstate commerce, 

it is not its role to second-guess. However, in 1995, the Supreme Court, after nearly 60 

years of giving Congress carte blanche use of the Commerce Clause, said that something 

92 Ibid. 
93 Ibid. 
94 Hodel v. Virgina Surface Mining &Reclamation Association, 452 U.S. 264 (1981). It is also interesting to 
note that then Justice Rehnquist wrote a concurrence that would stay with him as Chief Justice. "It would 
be a mistake to conclude that Congress' power to regulate pursuant to the Commerce Clause is unlimited." 
95 Katzenbach v. McC/ung, 379 U.S. 294 (1964). 
96 Perez v. United States, 402 U.S. 146 (1971). 
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could exceed the scope of the Commerce Clause. Enter Lopez and hope for a 

reinstatement ofproper role for limited government. 
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V. THELOPEZCASE 

Two years before Alfonso Lopez, Jr., brought a gun to school, the federal law in 

question was being crafted. It started as an addition to the Crime Control Act of 1990. 

The Gun Free School Zones Act seemed to be an appropriate response to the apparent 

epidemic of guns in the nation's schools. Senator Herb Kohl, D-WI, proposed the 

legislation that was intended to "address the devastating tide of firearm violence in our 

Nation's schools" and to provide "an important step toward fighting gun violence and 

keeping our teachers and children safe. "97 

The Gun Free School Zones Act was passed in the Senate as part of the Crime 

Control Act of 1990. It was not initially in the House version of the bill but added during 

the conference committee. There was no mention of the source of constitutional 

authority, the Commerce Clause, in the Act. Furthermore, the congressional findings 

mentioned no relationship between guns, schools, crime, and interstate commerce. The 

House report that accompanied the report declared that the Crime Control Act was "to 

provide a legislative response to various aspects of the problem of crime in the United 

States. "98 The report did not mention the connection between crime and commerce. The 

report also does not mention the Gun Free School Zones Act. There was no mention of 

the link to commerce in the House subcommittee hearings on the bill. There was also no 

mention of the implications of guns, schools, and commerce when the sponsors of the bill 

made "fairly lengthy floor statements about it, neither congressman had anything to say 

about commerce in their remarks."99 Even President George H.W. Bush commented on 

97 Mikhail, Sheila A. Reversing the Tide Under The Commerce Clause, Journal ofCriminal Law & 
Criminology. (Chicago: Summer 1996, Vol. 86, Issue 4; pg. 1493, 46pgs.) 
98 House Report No. 101-681 (I), 101st Congress, 2nd Session, 69 ( 1990) 
99 U.S. v. Lopez, 2 F.3d 1342 (5th Cir 1993) 
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the apparent federalization of state and local concerns when he signed the Crime Control 

Act of 1990. 

I am also disturbed by provisions in S. 3266 that unnecessarily constrain the 
discretion of State and local governments. Examples are found in ... in Title 
XV's "drug-free school zones" program ... Most egregiously, section 1702 
inappropriately overrides legitimate State firearms laws with a new and 
unnecessary Federal law. The policies reflected in these provisions could 
legitimately be adopted by the States, but they should not be imposed on the 
States by Congress. 100 

There were many questions about the source of Congressional authority to pass the Gun 

Free School Zones Act, but no challenges until the morning of March 10, 1992 when 

Alfonso Lopez Jr., brought a gun to school. Little did he know he was about to set events 

in motion to challenge the constitutionality of the law. 

Lopez, a senior at Edison High School, in San Antonio, Texas, planned to 

graduate in a few weeks and already had enlisted in the Marines under the delayed entry 

program. He had never been in any serious trouble and had a clean criminal record. On 

the morning of March 10, an anonymous caller who only identified herself as the mother 

of an Edison High student tipped off school authorities that Lopez was carrying a gun. 

Lopez was confronted in the principal' s office where he had an unloaded .3 8 caliber 

handgun and five bullets. He told the school administration that "Gilbert" had given him 

the gun to deliver to "Jason," who needed it for a "gang war."101 He thought he could get 

away with it because he had never been in trouble before and was to receive $40 from 

"Gilbert." 

Lopez was charged initially under Section 46.03(a)(l) of the Texas Penal Code. 

This statute made it a felony for a person to go "on the premises of a school or an 

100 Presidential Document 1944 (Dec. 3, 1990) 
101 Lopez, 5th Cir., supra note 99. 

32 



educational institution" if they were carrying a firearm and carried up to a ten year prison 

term and a $10,000 fine. 102 This statute had been on the books for twenty years. He 

spent the night in jail. The next morning the agents from the Bureau ofAlcohol, Tobacco 

and Firearms wanted to talk to Lopez. They decided to try him under the Gun Free 

School Zones Act and the state ofTexas dropped its charges. 

Edison High School expelled Lopez, and he was facing federal criminal charges 

under Section 922(q)(l)(A): "It shall be unlawful for any individual knowingly to possess 

a firearm at a place that the individual knows, or has reasonable cause to believe, is a 

school zone."103 A school zone was defined as the area "within a distance of 1,000 feet 

from the grounds of a public, parochial or private school."104 This could carry the 

possibility of up to five years imprisonment and a $5,000 fine. 

The case was turned over to John R. "Jack" Carter, Lopez's court-appointed 

lawyer. Carter initially felt the law extended federal power without justifying it. In the 

United States District Court for the Western District of Texas, Carter moved to dismiss 

the charges arguing that Section 922( q) "was unconstitutional as it is beyond the power of 

Congress to legislate control over our public schools."105 However, the Assistant U.S. 

District attorney, Pamela Mathy, who was prosecuting Lopez, gave Carter the rationale of 

limited government and the key to winning the case on appeal. According to Carter, 

Mathy was arguing against him and provided much of the language that Judge H.F. 

Garcia used to deny Carter's argument, "The Gun Free Schools Zones Act is a 

constitutional exercise of Congress' well-defined power to regulate activities in and 

102 Lopez, 5th Cir., supra note 99. 
103 18 U.S.C §922 (q)(l)(A) (1990) 
104 18 U.S.C §922 (a)(25)(B) 
105 House Report, supra note 98. 
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affecting commerce, and the 'business' of elementary, middle and high schools ... affects 

. ,,106mterstate commerce. 

·Lopez waived his right to a jury trial and instead settled for a bench trial. It took 

less than an hour to try him and find him guilty. The trial would have ended there except 

for the fact that Judge Garcia sentenced him to a six-month prison term. Carter was 

"flabbergasted" and expected a fine at most. 107 Lopez, while waiting for his court date, 

had fmished high school, stayed out of trouble, and Mathy was not arguing for major jail 

time. Carter decided the Commerce Clause argument was his only shot for appeal. 

However, he knew that he would have to argue in the face of nearly sixty years of 

Supreme Court precedent. 

A. THE APPEALS DECISION 

On appeal, Carter challenged the conviction based on the claim that Section 

922(q) exceeded Congress' power to legislate under the Commerce Clause.108 The 

United States Court ofAppeals for the Fifth Circuit reversed the conviction on the 

grounds that it was beyond the power ofCongress under the Commerce Clause. The 

Court deemed the lack of legislative findings crucial in its demise. "Where Congress has 

made findings, formal or informal, that regulated activity substantially affects interstate 

commerce, the courts must defer 'if there is any rational basis' for the 

fmdings ... Practically speaking, such findings almost always end the matter."109 Since 

both the legislative history and the Gun Free School Zones Act of 1990 contained no 

106 Joseph Calve, "Anatomy of a Landmark: How a San Antonio Public Defender Bucked More Than Half-
Century of Supreme Court Precedent to Alter the Balance of Power." The Recorder, 3 August 1995, pg. 1. 
107 Ibid. 
108 Lopez, 5th Cir., supra note 99. 
109 Ibid. 
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mention of commerce the court could not rationally determine if there was a connection 

to the Commerce Clause. Therefore, it exceeded its constitutional power under the 

Commerce Clause. 

In the decision, penned by Judge Will Garwood, it was evident of his concern for 

one thing, limited government. There appeared to be no limits to what Congress could 

legislate. This was evident from the first paragraph to appear in the decision. It starts by 

noting that the government "establishes a national government of limited and enumerated 

powers" and indicates that we have forgotten this in the modem era. 110 

It is easy to lose sight of all this in a day when Congress appropriates trillion-
dollar budgets and regulates myriad aspects of economic and social life. 
Nevertheless, there are occasions on which we are reminded of this fundamental 
postulate of our constitutional order. m 

However, his most striking jab at the lack oflimits placed on Congress' power can be 

found at the end of his 54- page opinion. Judge Garwood takes up the theme of lack of 

legislative findings and the lack of a limited government. "IfCongress can thus bar 

firearms possession because of such a nexus to the grounds of any public or private 

school, and can do so without supportive findings or legislative history, on the theory that 

education affects commerce, then it could also similarly ban lead pencils, "sneakers," 

Game Boys, or slide rules."112 In other words, there has to be a limit. 

110 Ibid. 
lll Ibid. 
112 Ibid. 
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B. ARGUING BEFORE THE COURT AND SEARCHING FOR LIMITS 

The United States government filed a petition for a writ of certiorari and this was 

granted on April 18, 1994.113 Lopez suddenly became the "sleeper of the year" and "one 

of the most important and unusual cases" before the Supreme Court. 114 The Solicitor 

General Drew Days III decided to argue personally the case, which emphasized its 

importance before the Court. Carter Phillips, and associate Adam Hirsch, through a pro 

bono program that matches top flight attorneys with public defenders to improve the level 

of Supreme Court advocacy, then assisted Carter in crafting his argument before the 

court. They decided if they treated the case as routine, they would not be able to 

convince five justices. They needed to treat it as a constitutional issue. Phillips 

commented, "The government had no theory that limits the Commerce Clause. That was 

the central flaw. There has to be some limitation. That was our pitch."115 

On November 8, 1994, the Supreme Court heard oral arguments. Solicitor Days 

went first and drew heavy questioning from the more conservative justices. Days told the 

Court, "This is not about regulating guns ... Congress is concerned with this impact on 

the national economy and properly enacted the law under its power to regulate interstate 

commerce."116 Days continued his argument by emphasizing two longstanding federal 

interests: "Congress has repeatedly noted the impact of primary and secondary education 

upon national productivity and competitiveness, and it has legislated repeatedly upon the 

113 The United States Court ofAppeals for the Ninth Circuit upheld the Gun Free School Zones Act shortly 
after the Fifth Circuit's decision. In United States v. Edwards, the Ninth Circuit declared that the Fifth 
Circuit had "misinterpreted, or refused to follow," the binding precedent that would uphold any conviction 
under the Gun Free School Zones Act. This disagreement potentially led the Supreme Court to issue the 
writ. Larry E. Gee Federalism Revisited: The Supreme Court Resurrects the Notion ofEnumerated Powers 
by Limiting Congress's Attempt to Federalize Crime, 27 St. Mary's L. J 151, 1995. 
114 Tony Mauro. "Anti-Gun Case Tests Congress' Power to Combat State Crime." The Recorder 31 Oct. 
1994, pg. 1. 
115 Calve, supra note 106. 
116 "U.S Invokes Economy in Defending Ban on Guns." The Recorder 9 Nov. 1994, pg. 2. 
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premise that such a nexus exists. Congress has also acted frequently to restrict the 

transfer and possession of firearms in order to prevent the impairment ofnational 

interests."117 Days continued and attempted to make the connection with commerce: 

"Gun-related violence at school makes it difficult for schools to function, raises their 

insurance rates and makes people less willing to move to some violence prone areas."118 

Justice O'Connor pressed him to identify some limits under the Commerce Clause to 

Congress' power. She inquired, "If this is covered, what is left of enumerated powers?" 

"What is left that Congress cannot do?"119 Chief Justice Rehnquist then asked if there 

were limits. Days did not give a response. Justice Ginsburg then asked, "Is there any 

violent crime that doesn't affect interstate commerce under your rationale?"120 Days 

again avoided the question. Justice Ginsburg, later in the hearing, came back to the 

question and asked for an example of a law that Congress would lack the authority to 

enact? Scalia interjected and said, "Don't give away anything here. They might want to 

do it."121 Scalia said, "Here you have something that is not commercial activity in any 

sense of the terrn."122 He continued, "I suppose under your reasoning Congress could 

enact a federal domestic relations law providing a federal marriage, federal divorce 

procedures, and what-not. I mean, there's nothing that affects levels of crime and levels 

of education as much as that. Why not?"123 Days shot back," ... [It's] not that Congress 

hasn't dealt with those issues." "The question is whether it has dealt with them 

117 Joan Biskupic, "Court To Assess Reach ofFederal Power Over States; Justices to Decide Whether 
Congress Can Ban Guns in Schools Under Commerce Clause." The Washington Post 6 Nov. 1994, pg. 8. 
118 Calve, supra note 106 at 2. 
119 Kenneth Jost, The Supreme Court Yearbook:1994-1995 44 (Washington, D.C: Congressional Quarterly 
Inc., 1995). 
12°Calve, supra note I 06 at 2. 
121 Ibid. 
122 Graeme Zielinski, "Court Hears Arguments Over U.S. School Gun Law; Texas Case Put Before 
Justices." The Houston Chronicle 9 Nov. 1994, pg. 6. 
123 Calve, supra note 106 at 1. 
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constitutionally," replied Scalia. "Justice Scalia, that is really your department," Days 

countered. 124 Days' argument, in effect, recognized that the federal government was no 

longer a government of enumerated powers, but now had plenary powers for he could not 

think of a single limitation on Congress's power. In his view, "Congress was given the 

power under the Constitution to legislate directly upon private individuals, and ... there 

are not built in limitations on the Constitution. " 125 Days argued that Congress, not the 

courts, decides what is the meaning and jurisdiction of the Commerce Clause. 126 

Carter went second, and drew some questions from the Court's liberal members. 

Justice Breyer, defended Congress. He said, "People will not move to places in this 

country where children are being killed in schools."127 Carter stated, "Congress' goal of 

reducing school gun violence is laudable but, banning mere possession bears no rational 

relationship to that goal."128 Carter said that he was confident ofhis victory when he left 

the courtroom. 129 

C. THE SUPREME COURT OPINION 

The Supreme Court, by a vote of 5 to 4, affirmed the court of appeals in a 

decision handed down on April 26, 1995. The Court was sharply divided. Chief Justice 

Rehnquist and Justices O'Connor, Scalia, Kennedy, and Thomas formed the majority; 

Justices Stevens, Souter, Breyer, and Ginsburg dissented. Chief Justice Rehnquist wrote 

the majority opinion with Justices Kennedy and Thomas offering concurrences. Justices 

Stevens, Souter, and Breyer issued dissents. 

124 Ibid. 
125 Solicitor General, Oral Argument in United States v. Lopez, No. 93-1260 (Nov. 8. 1994).
126 Ronald D. Rotunda. The Implications ofthe New Commerce Clause Jurisprudence: An Evolutionary or 
Revolutionary Court?, 55 Ark. L. Rev. 795 (2003). 
127 Jost, supra note 119 at 45. 
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The Lopez case does not resuscitate the pre-New Deal enumerated powers 

doctrine, but it does address federalism concerns without creating a second constitutional 

confrontation. The Court does so by explaining that Congress has gone far enough, but 

stops short of invalidating all of the post-New Deal decisions. It is interesting to note that 

all of the majority opinions deal with the issue of enumeration and limited government, 

while all three dissents focus on a view of the Commerce Clause for the last sixty years 

and fail to mention these "first principles", while all six opinions in this case dwell on 

different aspects of the case, however it is only the Thomas concurrence that speaks to 

the original meaning of the Commerce Clause. 

D. THE MAJORITY OPINION 

Rehnquist' s brief was straightforward and compact- only nineteen pages. 

Rehnquist' s argument starts with the assertion of enumerated powers. "We start with first 

principles. The Constitution creates a Federal Government of enumerated powers ... that 

are few and defined" to preserve the numerous powers of the States. 130 This sets the tone 

for the opinion that the federal government's powers are not unlimited and must respect 

the design of federalism. This forceful assertion of enumeration does not last long. 

He then proceeds to review previous Commerce Clause cases, which pertain to 

the regulation of commerce. Following this detailed account of Commerce Clause 

history, the Chief Justice identifies three types of activities the Constitution authorizes 

Congress to regulate under the commerce power: 

First, Congress may regulate the use of the channels of interstate commerce 
... Second, Congress is empowered to regulate and protect the instrumentalities 

130 Lopez, supra note 1. 
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of interstate commerce, even though the threat may come only from intrastate 
activities ... Finally, Congress's commerce authority includes the power to 
regulate those activities having a substantial relation to interstate commerce, ... , 
i. e, those activities that substantially affect interstate commerce. 131 

Because the first two categories clearly did not cover the case of simple gun possession, 

the only question was whether the Gun Free School Zones Act would pass constitutional 

muster under those that substantially affect interstate commerce. The "substantially 

affect" commerce theory, was the clause that allowed Congress to regulate activities that 

have nothing to do with but may "affect" interstate commerce. The "substantially 

affects" theory was the main battleground of 1937. 132 He maintained that Congress had 

broad power to regulate commerce and even cites Wickard as "perhaps the most far 

reaching example of Commerce Clause authority over intrastate activity."133 

Rehnquist refuses to invalidate or question any of the post-New Deal decisions; 

instead he maintains, "that this power is subject to outer limits."134 What are the "outer 

limits? He suggests several answers with no satisfactory responses to enumeration or 

limited government as spelled out in the Constitution. Rehnquist can find no economic 

activity in the possession of a gun. 

Section 922( q) is a criminal statue that by its terms has nothing to do with 
"commerce" or any sort of economic enterprise, however broadly one might 
define those terms. Section 922( q) is not an essential part of a larger regulation 
ofeconomic activity, in which the regulatory scheme could be undercut unless 
the intrastate activity were regulated. It cannot, therefore be sustained under our 
cases upholding regulations of activities that arise out of or are connected with a 
commercial transaction, which viewed in that aggregate, substantially affects 
interstate commerce. 135 

131 Ibid. 
132 Greve, Michael S. Real Federalism: Why It Matters. How It Could Happen. 27 (Washington, D.C: AEI 
Press, 1999). 
133 Lopez, supra note 1. 
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The Chief Justice then turns his attention to enumeration. Our government is one of 

enumerated powers. Enumeration presumes that something is not enumerated. 

Therefore, any argument that entails that there is nothing the government can't regulate is 

an argument inconsistent with enumeration.136 Neither the dissent nor Solicitor Days 

arguing for the government could verbalize any principle that would limit Congress's 

power under the substantially affecting commerce theory. This meant that if they could 

not articulate a limitation, then enumeration and thus limited government would be 

violated. Rehnquist makes this clear, 

The Government admits, under its "costs of crime" reasoning, that Congress 
could regulate not only all violent crime, but all activities that might lead to 
violent crime, regardless of how tenuously they relate to interstate commerce. 
Similarly, under the Government's "national productivity" reasoning, Congress 
could regulate any activity that it found was related to the economic productivity 
of individual citizens: family law (including marriage, divorce, and child 
custody), for example. Under the theories that the Government presents in 
support of 922( q), it is difficult to perceive any limitation on federal power, even 
in areas such as criminal law enforcement or education where States historically 
have been sovereign. Thus, ifwe were to accept the Government's arguments, 
we are hard-pressed to posit any activity by an individual that Congress is 
without power to regulate. 137 

It should be obvious that with an economy such as ours, if Congress exercised this 

aggregate reasoning there would no longer be powers reserved for the states. Rehnquist 

notes the uncertainty of determining what intrastate activity is commercial or 

noncommercial and recognizes the need for judicially enforceable limits. Rehnquist 

addresses this by saying that "so long as Congress' authority is limited to those powers 

enumerated in the Constitution, and so long as those enumerated powers are interpreted 

as having judicially enforceable outer limits, congressional legislation under the 

136 Lessig, supra note 22 at 195. 
137 Lopez, supra note 1. 
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Commerce Clause always will engender "legal uncertainty."138 This asks the question, 

who should draw the limits: Congress or the Courts? Unfortunately Rehnquist never 

answers this question. 

Rehnquist wraps up his opinion by restating his thesis. He rules that mere 

possession of a gun in a school zone is "in no sense an economic activity that might, 

through repetition elsewhere, substantially affect any sort of interstate commerce."139 He 

then admits that the Court throughout history has given "great deference to congressional 

action" but, "to uphold the Government's contentions here, we would have to pile 

inference upon inference in a manner that would bid fair to convert congressional 

authority under the Commerce Clause to a general police power of the sort retained by 

the States." This then would destroy the very concept of enumerated and thus limited 

powers. 

E. KENNEDY'S CONCURRING OPINION 

Justice Anthony Kennedy, with whom Justice Sandra Day O'Connor thus joins in 

concurrence, spends much of the opening pages reviewing previous Commerce Clause 

cases, like that of the Chief Justice and also refuses to invalidate any post New Deal court 

decisions. He does not touch upon the Lopez case until the thirteenth page. Kennedy 

focuses on education as a traditional state concern and tells us that states have the right to 

set policy to determine the punishments for deterring students from bringing guns to 

school. "The statute now before us forecloses the States from experimenting and 

exercising their own judgment in an area to which States lay claim by right ofhistory or 

138 Ibid. 
139 Ibid. 
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expertise, and it does so by regulating an activity beyond the realm of commerce in the 

ordinary and usual sense of the term."140 Both Kennedy and O'Conner make it clear that 

their rationale to join the majority is to uphold the principle of federalism and the federal 

and state relationship. His last line speaks to limited government and federalism. 

"Absent a stronger connection or identification with commercial concerns that are central 

to the Commerce Clause, that interference contradicts the federal balance the Framers 

designed and that this Court is obliged to enforce."141 However, in their concurring 

opinion, it was evident that stability was more important than a new approach to the 

Commerce Clause. 

F. THE THOMAS CONCURRENCE 

Justice Clarence Thomas' s concurrence has been hailed as "the most interesting 

judicial explication of the Commerce Clause in more than a half century"142 and also 

rebuked for doing "law office history."143 Thomas, agreeing with the majority, was free 

to write a concurrence that offered his view of Commerce Clause jurisprudence based 

upon the meaning and structure of the Constitution. 

Justice Thomas offers a concurring opinion that argues Congress could not 

regulate many matters that affect commerce and had "drifted far from the original 

understanding of the Commerce Clause."144 Thomas's concurring opinion illustrates the 

distance between the holding in Lopez and the real doctrine of enumerated powers. 

140 Ibid. 
141 Ibid. 
142 John 0. McGinnis, Original Thomas, Conventional Souter: What Kind ofJustices Should the Next 
President Pick?, Policy Review 25 (Fall 1995). Available at 
http://www.policyreview.org/fall95/thmcgin.html
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Thomas reinvokes the textual distinctions the majority opinion shuns. His concurrence is 

an example of the Commerce Clause through an "original intent" approach. 145 

Justice Thomas argues that the substantial effects test is wrong and "taken to its 

logical extreme, would give Congress a "police power" over all aspects of American 

life."146 However, Thomas does admit that the courts "always have rejected readings of 

the Commerce Clause ... that would permit Congress to exercise a police power."147 

Justice Thomas states his goal is to demonstrate how far the court has departed from the 

original meaning of the Commerce Clause and to demonstrate that the decision in Lopez 

is by no way a radical departure. This is a response to Justice Steven's dissent in which 

he calls the majority's decision "radical."148 

Thomas starts with a textual discussion of the Commerce Clause from the 

Constitution. He points out "the term 'commerce' was used in contradistinction to 

productive activities such as manufacturing and agriculture."149 This indicates that 

Congress' power to regulate commerce does not imply a further authority to regulate 

manufacturing. 150 It did not lay the foundation for the states to cede police power to the 

federal government. 

Thomas then looks at the Commerce Clause in relationship to the other provisions 

in the Constitution to reinforce the limited scope that it should be given. He cites the Port 

Preference Clause ofArticle I, Section 9, Clause 6, which states, "no preference shall be 

given by any Regulation of Commerce or Revenue to the Ports of one State over those of 

145 Peter A. Lauricella. The Real "Contract With America": The Original Intent ofthe Tenth Amendment 
and the Commerce Clause 60 Albany Law Review 1377 (1997). 
146 Lopez, supra note 1. 
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another." He notes that the "natural reading is that the Clause prohibits Congress form 

using its commerce power to channel commerce through certain favored ports," which 

. .gives commerce a narrow meanmg. 

Thomas' most important statement is his attack on the "substantial affects" test by 

analyzing the text and structure of the Commerce Clause to confront the "substantial 

affects" test. 151 He notes that the Court's "substantial effects" test is not part of the 

Commerce Clause. "The Commerce Clause does not state that Congress may 'regulate 

matters that substantially affect commerce with foreign Nations, and among the several 

States, and with Indian Tribes," notes Thomas. The "substantial effects" test as broadly 

applied renders the enumerated powers "wholly superfluous" to Thomas. 152 "After all, if 

Congress may regulate all matters that substantially affect commerce, there is no need for 

the Constitution to specify that Congress may enact bankruptcy laws,"153 or any other 

power if Congress is given carte blanche to regulate anything that substantially affected 

interstate commerce. 154 

Thomas reinforces his textual analysis with a look at the dialogue during the 

ratification of the Constitution. Thomas summarizes that "the ratification campaign 

reveal the relatively limited reach of the Commerce Clause and of the federal power 

generally."155 He went on to write, "The comments ofHamilton and others about the 

151 Edwin Meese III, A Tribute to Clarence Thomas: The Jurisprudence ofClarence Thomas, 12 Regent 
U.L. 349 (1999/2000). 
152Lopez, supra note 1. 
153 Ibid. It is striking how this line of argumentation is similar to the Federalist response to the Anti-
Federalists request for a written Bill ofRights. The Federalists, and more specifically Hamilton in 
Federalist Paper #84, insist that the Federal government may not do anything that was not specifically 
enumerated in the Constitution. The argument goes, since the Constitution did not give Congress the 
power to silence the press, the Federal Government could not censor the press. 
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federal power reflected the well-known truth that the new Government would have only 

the limited and enumerated powers found in the Constitution."156 Thomas strengthened 

his arguments and defended his rational that the modem "substantially affects" theory 

was wrong by giving his definition ofwhere the Constitution does grant "federal 

authority over an activity substantially affecting interstate commerce."157 He derives that 

the enumerated powers have clauses that deal with commerce. For example, Madison 

writes about the bankruptcy power being "intimately connected with the regulation of 

commerce."158 Thomas makes the case that our Founders "were well aware of...-

economic realities."159 

Thomas then responds to the dissenters who deem the first 150 years of 

Commerce Clause jurisprudence a "wrong tum." He then summarizes the last 50 years 

of Commerce case law and concludes that "if anything the 'wrong tum' was the Court's 

dramatic departure in the 193 0' s from a century and a half ofprecedent."160 Thomas 

argued, "These cases all establish a simple point: from the time of the ratification of the 

Constitution to the mid- 1930's, it was widely understood that the Constitution granted 

Congress only limited powers, notwithstanding the Commerce Clause."161 

Thomas, at the end ofhis concurrence, is willing to return to the original 

understanding of the Commerce Clause, but he also recognizes the reluctance of the rest 

of the Court to overturn past precedent and stare decisis. He lastly invites the Court to 

modify its Commerce Clause jurisprudence. The majority does not reference Thomas' s 

156 Ibid. 
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remarks. There is no sound constitutional argument to be made against his concurrence. 

The only response is political, not textual. To return to the textual argument would repeal 

the New Deal, and the Court was unwilling to do. This is why Justice Thomas appeals to 

"modify" and "temper" the Commerce Clause jurisprudence in the future. 

G. THE DISSENTS 

In his brief three paragraph dissent, Justice Stevens argued that, "the welfare of 

our future is vitally dependent on the character of the education of our children."162 

Thus, "Congress has ample power to prohibit the possession of firearms in or near 

schools."163 Stevens believed Congress has the power to regulate guns at schools and the 

"market for the possession of handguns by school-aged children is, distressingly, 

substantial."164 Thus, it is in the "national interest to eliminate that market."165 

Justice Souter rebukes the majority for not giving deference to Congress for their 

rationally based legislation. Thus, the Court should practice judicial restraint because; "it 

reflects our respect for the institutional competence of the Congress on a subject 

expressly assigned to it by the Constitution." This deference and "respect" was 

developed after "this Court's most chastening experiences, when it perforce repudiated an 

earlier and untenably expansive conception ofjudicial review in derogation of 

congressional commerce power."166 Justice Souter argued the Court was headed back to 

its earlier jurisprudence. The distinction between non-commercial and commercial what 

the majority espouses in this case, he feels is as the old distinction between what directly 

162 Ibid. 
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and indirectly affects commerce. Justice Souter labeled the case a "misstep" because its 

reasoning does not conform to the prevailing standard. 

Justice Breyer' s lengthy dissent begins by affirming the Gun Free School Zones 

Act as being well within the scope of the commerce power. He applied three principles 

to reach that conclusion. First, Congress' power "encompasses the power to regulate 

local activities insofar as they 'significantly' affect interstate commerce."167 Notice the 

difference in semantics. The majority used "substantially" while Breyer used 

"significantly." Second, to determine whether a local activity will likely have a 

significant impact on interstate commerce, the Court must consider the cumulative effect 

of all similar instances versus the individual act. Third, the Court must give leeway in 

determining the existence of a significant factual connection between the regulated 

activity and interstate commerce. Thus, Breyer argued, the concern is "not whether the 

regulated activity sufficiently affected interstate commerce, but rather, whether Congress 

could have had a rational basis for so concluding."168 

Justice Breyer moves to discuss, based on numerous statistics and reports, how 

Congress can connect school violence and interstate commerce. Justice Breyer reasons 

that the substantial threat to learning, caused by violence in or around schools, 

substantially threatens commerce to which teaching and learning is inextricably tied. 

In conclusion, Breyer indicates three serious legal problems with the majorities 

holding. First, he points out the hypocrisy in upholding statues based on less a direct 

connection to interstate commerce. He notes that the Commerce Clause authorized a 

federal statute that made it a crime to engage in loan sharking. Second, Breyer takes 

167 lbid. 
168 lbid. 
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issue with the distinction ·between commercial and non-commercial transactions. Breyer 

asserts that schools can easily be placed within the commercial category. Thus, argued 

Breyer, schools fall on the commercial side of the line because they spent $230 billion in 

1990. Lastly, he believes the decision will threaten the legal uncertainty that had been 

recently settled since the 1930's and create confusion as to Congress' jurisdiction under 

the Commerce Clause. Justice Breyer then listed hundreds of articles and reports in the 

Appendix that support his assertion that education and commerce are directly linked. 169 

H. THE COURT'S PROBLEMS WITH THE GUN FREE SCHOOL ZONES ACT 

Thus the Lopez decision cited three problems in the Gun Free School Zones Act. 

First, it separated commercial from non-commercial activity. Second, it addressed the 

need for a jurisdictional element. Lastly, the decision indicated the lack of express 

findings or legislative history. 

The Gun Free School Zones Act was first and foremost a criminal statue 

regulating the possession of guns within 1,000 feet of a school. It is a non-economic or 

non-commercial activity. The court pointed out several times in it opinion that the Gun 

Free School Zones Act did not regulate any "commercial transaction" or "economic 

activity."170 The Court repeated that the criminal statue had nothing to do with 

commerce. It was noted by the majority that even the most far-reaching case, Wickard, 

regulated wheat production, even for home consumption, which is commerce. The Gun 

Free School Zones Act "by its terms has nothing to do with 'commerce' or any sort of 

169 Ibid. 
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economic enterprise, however broadly one might define those terms."171 The "substantial 

affects" test is limited to only intrastate commercial activities, and since the Gun Free 

School Zones Act in a non-commercial activity it cannot be applied. 172 It should be no 

shock that the first case to strike down a statute based on the Commerce Clause was a 

non-economic statute. The Court has had ample opportunities to hear economic 

challenges to the Commerce Clause. The reason the Court chose a non-economic case 

based on a criminal statute and not a commercial statute to limit Congress's power was 

because the Court wanted it that way. 173 The Court did not want to hear a purely 

economic case because a majority of the Court did not want to fundamentally alter 

existing Commerce Clause jurisprudence. This non-economic case was chosen because 

the Court knew it could produce a majority to issue a largely symbolic statement about 

limited government and enumeration. 

The second problem was the lack of a jurisdictional element. Congress did not 

reference the connection to interstate commerce in the Gun Free School Zones Act. The 

Court stated this lack ofjurisdiction as a cause for concern in the opening paragraph. 

"922 ( q) contains no jurisdictional element which would ensure, through case-by-case 

inquiry, that the firearms possession in question has the requisite Page II nexus with 

interstate commerce."174 This was considered to be an unlimited statute because the Gun 

Free School Zone Act contained "no express jurisdictional element which might limit its 

reach to a discrete set of firearms possessions that additionally have an explicit 

171 Lopez, supra note 1. 
172 David Kopel and Glenn H. Reynolds. Taking Federalism Seriously: Lopez and the Partial Birth 
Abortion Ban Act, 30 Connecticut Law Review 59 (1997). 
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connection with or effect on interstate commerce. "175 Congress responded to the lack of 

jurisdictional element six months after the Lopez decision. They amended the Gun Free 

School Zones Act by explicitly indicating the link between possessing a firearm and 

interstate commerce. The amended statute made it a crime to "possess a firearm that has 

moved in or that otherwise affects interstate or foreign commerce at a place the individual 

knows, or has reasonable cause to believe, is a school zone."176 The lack of the 

jurisdictional element is proof that Congress had disregarded the limits set up by our 

Constitution under the enumerated powers. The inclusion of a reference to the 

Commerce Clause would have indicated that, "Congress was aware of its limits under the 

Commerce Clause and took those limits seriously."177 This is evidence of the erosion of 

limited government within the legislative arena. 

Finally, the Court took issue that Congress provided no legislative history or 

findings that could provide evidence of a "substantial affect" on interstate commerce. 

This was partly what the Fifth Circuit Court ofAppeals cited as rationale for striking 

down the Gun Free School Zones Act. The Court, however, did not rely as heavily on 

legislative findings to uphold the Fifth Circuit's decision, it did observe, "to the extent 

that congressional findings would enable us to evaluate the legislative judgmentthat the 

activity in question substantially affected interstate commerce, even though no such 

substantially effect was visible to the naked eye, they are lacking here."178 These 

findings are not required by the Court, however if we are to have a limited government 

175 Scott Arceneaux. Federalism in the Balance: How the Supreme Court's Recent Federalism Opinions 
are Threatening to Upset the Delicate Balance Between the Federal Courts, Congress, and the States, 47 
Loyola Law Review 797 (2001 ). 
176 18 U.S.C § 922 (q) (1 ).
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Wickard, 183 and then applying the civil rights cases ofHeart ofAtlanta Motel, 184 

Katzenbach, 185 with the recent cases of Hodel, 186 and Perez, 187Breyer's argument of guns 

"substantially affecting" commerce would be valid. If racial discrimination, recreational 

trails, and pollution "substantially affect" interstate commerce, so could gun possession 

add up to a nexus. 188 

However, the majority in this case attached a qualitative meaning to the 

"substantial affects" clause. The Court has held that the "relationship between the 

regulated activity and interstate commerce must be strong enough or close enough to 

justify federal intervention."189 If the Court had accepted Breyer's argument, it would 

have allowed the court to regulate any activity. This argument has a serious structural 

flaw, as Richard Epstein explicates. The aggregation principle is used only to increase 

the size of the federal stake. The real question, according to Epstein, is the "relative 

stakes of federal and state interests."190 "So once cumulation takes place on the federal 

side of the ledger, then is should take place on the state side as well, ... yet that 

aggregation principle is never allowed as an offset to the use of federal power," continued 

Epstein. 191 For example, if the possession of a gun near a school were a local matter, 

then 1,000 guns near a school would still be a predominately local matter. 

183 Wickard v. Filburn, 317 U.S. 111 (1942).
184 Heart ofAtlanta Motel, Inc v. United States, 379 U.S. 241 (1964). 
185 Katzenbach v. McClung, 379 U.S. 294 (1964). 
186 Hodel v. Virginia Surface Mining Coal and Reclamation Association, 402 U.S. 146 (1971). 
187 Perez v. United States, 402 U.S. 146 (1971). 
188 Molly E. Homan, United States v. Lopez: The Supreme Court Guns Down the Commerce Clause, 73 
Denv. U. L. Rev. 237 (1995). 
189 Merritt, supra note 170. 
190 Richard A. Epstein. Constitutional Faith and the Commerce Clause 71 Notre Dame Law Review 167 
(1996). 
191 Ibid. 
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However, the principle of "substantial affects" is not consistent with the 

Constitution, enumeration, and thus limited government. As stated in his concurrence, 

Justice Thomas believes that the Court is off base with the construction of the 

"substantial affects" test. Justice Thomas held that, "The Commerce Clause does not 

state that Congress may "regulate matters that substantially affect commerce with 

foreign Nations, and among the several States, and with Indian tribes."192 The 

Constitution does not grant power to regulate activities that merely affect commerce. If 

this were true then Congress could regulate email because it "affects" the post office. 

Thomas's logic is clearly stated that if the Founders intended for the Congress to regulate 

everything that "substantially affects" commerce, it would render the rest of the 

enumerated powers superfluous. Thus the Court's heightened reasoning of the 

"substantial effects" test should be "reexamined" to hold true to the intent of the 

Constitution.193 

The majority in Lopez toughened the rational basis test as it applies to the 

Commerce Clause. The rational basis test gives deference to Congress from the Court if 

it can prove that a regulated activity affects interstate commerce if there is any rational 

basis for that finding. The Court has employed this test for over forty years in relation to 

Commerce Clause cases. 194 "When Congress has determined that an activity affects 

interstate commerce," the Court stated in 1981, "the courts need inquire only whether the 

finding is rational."195 "The judicial task is at an end once the Court determines that 

192 Lopez, supra note 1. 
193 Ibid. 
194 The rational basis test was first used in footnote four in United States v. Carolene Products, 304 U.S. 
144 (1938). It was applied to the Commerce Clause in Katzenbach v. McClung, 379 U.S. 294 (1964) and 
Heart ofAtlanta Motel v. United States, 379 U.S. 241 (1964). 
195 Hodel v. Virginia Surface Mining & Reclamation Assn., 452 U.S. 264 (1981). 
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Congress acted rationally in adopting a particular regulatory scheme," the Court 

continued in reference to the rational basis test. 196 This standard of review upsets the 

constitutional balance if the courts waive their right to judicial review. 

In Lopez, Rehnquist states, "the Court has heeded that warning and undertaken to 

decide whether a rational basis existed for concluding that a regulated activity sufficiently 

affected interstate commerce."197 However, Rehnquist does not see the rational basis test 

as a restriction on the Court, instead he feels "that the Court has ample power to enforce" 

limits on the broad power to regulate commerce. 198 Rehnquist never returns to the 

rational basis test in his opinion but Justice Kennedy adds to it in his concurrence. 

Kennedy stated, "The federal balance is too essential a part of our constitutional structure 

and plays too vital a role in securing our freedom for us to admit inability to intervene 

when one or the other level of Government has tipped the scales too far." 199 Both Chief 

Justice Rehnquist and Justice Kennedy are stating that there are limits to the Commerce 

Clause and the Court is willing to enforce those limits via judicial review. 

It is hard to estimate how tough this new rational basis test standard will be 

because the Court never articulates the manner in which it will be employed. The 

decision in Lopez makes it clear that it will be hard for Congress to establish a rational 

basis ifthe statute is non-commercial or non-economic, they lack any jurisdictional 

element, or they are void of legislative findings, and they lack any foreseen limits to 

federal power. All four of these findings were consistent with Lopez. The Court also 

held in the final paragraph of the opinion that they had given "great deference ~o 

196 Ibid. 
197 Lopez, supra note 1. 
198 Ibid. 
199 Ibid. 

55 



congressional action" and that could lead to a "general police power."200 This may be the 

Court's criticism for giving such great deference to congressional rational basis. 

The rational basis test is also, like the "substantial affects" test, not consistent 

with the Constitution, enumeration, and thus limited government. The judicial branch 

plays a crucial role in our constitutional structure. Chief Justice Rehnquist noted this role 

when he quoted John Marshall. The primary role of the judiciary is "to say what the law 

is."201 It has been Congress's duty to make the law in accord to its enumerated powers. 

The judiciary should not give deference to Congress when determining whether they have 

exceeded its enumerated powers in Article I. David Wille points this out in critique of 

traditional Commerce Clause jurisprudence. He states, "Judicial deference is appropriate 

when Congress is determining how its power should be exercised only because the 

Constitution specifically gives this responsibility to Congress. Judicial deference is 

inappropriate when the issue is whether Congress has the power to regulate; the 

Constitution gives the Judicial Branch the responsibility ofmaking sure Congress stays 

within the limit of its power."202 With the Court's giving deference to Congress the idea 

of limited government is hard to uphold. Limited government works only if the branch 

designed to uphold those limits does or the other branch acts within its enumerated 

powers. History has shown that both of these provisions have not worked and thus our 

limited government has eroded. 

The final and most crucial principle to arise from Lopez was that the Commerce 

Clause would know some limits. As Deborah Jones Merritt points out, "the Commerce 

Clause had become an intellectual joke among academics and attorneys. A Constitution 

200 Ibid. 
201 Marbury v. Madison, 5 U.S.(l Cranch.) 137 (1803). 
202 David G. Wille. The Commerce Clause: A Time For Reevaluation 10 Tulane Law Review 1069 (1996). 
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that is subject to ridicule, however, serves no one's interests. No one will take the 

Constitution seriously if Congress and the courts refuse to do so. For these reasons, the 

Supreme Court concluded in Lopez that rationales expounding congressional power 

under the Commerce Clause must have some limit. "203 This decision is seen as victory 

for enumerated powers. The Court rebuked the notion presented by Congress that their 

powers were plenary. The Court found it difficult "to perceive any limitations on federal 

power" based on the Government's arguments. The final sentence of the majority 

opinion reinforces this sentiment, "the Constitution~ enumeration ofpowers does not 

presuppose something not enumerated." If the Court would accept the Government's 

argument then, "there never will be a distinction between what is truly national and what 

is truly local."204 The message was sent to Congress that they must respect enumeration 

and take its limitation seriously. This was definitely a small victory for limited 

government. 

203 Merritt, supra note 169. 
204 Lopez, supra note 1. 
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V. RIGHT DECISION, WRONG OPINION 

One can interpret the decision in Lopez in two different ways. First, one can view 

Lopez as the first decision in over sixty years to strike at the vast regulatory state created 

by Congress. It would appear that this would be a great victory for limited government 

and the Court is on the verge of fixing the leak in the enumerated powers from which the 

regulatory state has poured through. However, this view might be better served to be 

limited in its scope. 

For the second way to look at Lopez_ is with much narrower focus. The Court did 

not overrule any prior cases. It failed to overturn one post-New Deal case. In doing so, it 

affirmed the right of Congress to regulate goods, services or transportation that cross state 

lines even if they are not commercial in nature, as well as affirmed the right ofCongress 

to regulate commercial activities even if they do not cross state lines, as long as they 

"substantially affect" commerce. The Court simply concluded that mere possession of a 

gun near a school, a non-economic activity, is not commerce. 

The Court's decision is flawed for what it did not say. It failed to invalidate the 

post-New Deal Commerce Clause and the "substantial affects" test. The majority tried to 

perform two mutually exclusive tasks: honor the current Commerce Clause jurisprudence 

while attempting to pander to the Constitution. In regard to the later, Rehnquist alludes 

to the Constitution's premise from the opening of the majority opinion, "We start with 

first principles. The Constitution creates a Federal Government of enumerated 

powers."205 However that is as far as the majority is willing to go. Following Justice 

Thomas, I argue they cannot have it both ways. This decision should be known for what 

it is not. It is not a return to the original meaning of the Commerce Clause. If the 

205 Ibid. 
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majority was serious about returning to "first principles" and enumerated powers they 

would have taken Justice Thomas's concurrence seriously. For only Justice Thomas . 

confronted the textual, structural, and historical defects of the current Commerce Clause 

jurisprudence. 

For example, Justice Kennedy stated that his rationale for not abandoning the 

modem Commerce Clause jurisprudence was: 

That the Court as an institution and the legal system as a whole have an 
immense stake in the stability of our Commerce Clause jurisprudence 
as it has evolved to this point. Stare decisis operates with great force in 
counseling us not to call in question the essential principles now in 
place respecting the congressional power to regulate transactions of a 
commercial nature. That fundamental restraint on our power forecloses 
us from reverting to an understanding of commerce that would serve 
only an 18th-century economy, dependent then upon production and 
trading practices that had changed but little over the preceding 
centuries; it also mandates against returning to the time when 
congressional authority to regulate undoubted commercial activities 
was limited by a judicial determination that those matters had an 
insufficient connection to an interstate system. Congress can regulate 
in the commercial sphere on the assumption that we have a single 
market and a unified purpose to build a stable economy.206 

Justice Kennedy seems unwilling to contemplate that sixty years ago they may 

have been wrong to add the "substantially affects" test to the Commerce Clause 

jurisprudence. It seems that Justice Kennedy believes a greater disruption will occur by 

overturning the current Commerce Clause jurisprudence, than the current injustice of 

granting Congress plenary powers. 207 

Stability and status quo are poor Commerce Clause jurisprudence, if it requires a 

continuation of erroneous decisions. In the case ofErie Railroad Co. v. Tompkins,208 the 

206 Ibid. 
207 One could make the argument that the great value of a precendentialist approach, as used by Kennedy, is 
that it describes the evolution of constitutional law. It gives direction to all that labor in the law. Lower 
court judges know how they should and should not decided cases; legislators understand what they can 
legislate. This is in contrast to the idealized normative approach used in original meaning. 
208Erie Railroad Co v. Tompkins, 304 U.S. 64 (1938). 
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Court held, "no lapse of time should make the Court hesitate to correct what is 

recognized to be an unconstitutional assumption ofpower."209 This should hold true of 

the modern Commerce Clause jurisprudence. The Court has not hesitated to strike down 

the legislative veto in INS v. Chadha, 210 which violated the principle of separation of 

powers and the system of checks and balances embodied in our Constitution. This 

overturned many federal statues in an attempt to protect separation ofpowers and checks 

and balances.211 The Court should not hesitate to invalidate our current Commerce 

Clause jurisprudence just because ofprecedent. If this were the case then why should the 

court have overturned Plessy?212 

The political and social consequences ofBrown v. Board ofEducation213 were 

immense and the Court survived. It was not wrong to overturn existing precedent. If the 

Court would implement or return to the true understanding of the Commerce Clause 

where the clause meant what it stated, that Congress could only regulate the buying and 

selling of goods and services across state lines, there would probably be little unrest.214 

It would be better for constitutional stability if we returned to a limited view of the 

Commerce Clause. If the statute involved the buying or selling of goods and services 

across state lines, then Congress could regulate .it, if it did not then the Commerce Clause 

would not be involved.215 This would be a more consistent test than the current 

jurisprudence of the "substantial affects" test. 

209 Kopel and Reynolds, supra note 171. 
210 JNSv. Chadha462 U.S. 919 (1983). 
211 Kopel and Reynolds, supra note 171. 
212 Plessy v. Ferguson 163 U.S. 537 (1896) 
213 Brown v. Board ofEducation 347 U.S. 483 (1954). 
214 See Steven G. Calabresi. A Government ofLimited and Enumerated Powers: Jn Defense ofUnited States 
v. Lopez, 94 Michigan Law Review 752 (1995). 
215 Supra note 171. 
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This limited view of the Commerce Clause could only happen if the Court 

recognizes itself bound to the text and structure of the Constitution and recognizes the 

real importance of limited government and not the symbolic gesture offered in Lopez. 

The Court's decisions become unstable when they create their own assessment like the 

"substantial affects" test. The "substantial affects" test is at odds with the Founders' 

original intent, the meaning and language of the Constitution, and limited government 

because it ultimately allows congressional regulation of virtually all human endeavors. 

A stable and consistent version of the Commerce Clause jurisprudence would compel the 

Court to the text, structure, and intent of the Commerce Clause. This would force the 

Court to limit congressional power without commandeering it. Unless the Court is more 

prepared to return to a Commerce Clause without the "substantial affects" test, it may be 

some time before we see the limited government envisioned by our Founders. 
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VI. CONCLUSION 

Ifwe start with "first principles," the Constitution establishes a government of 

delegated, enumerated and thus limited powers.216 The Supreme Court should reassert 

itself and prevent Congress from exercising the powers not delegated, or enumerated 

under the Constitution. The Court took a small step down this path when it declared 

Congress's power to regulate possession of a gun near a school beyond its enumerated 

commerce powers but, this was the first time in nearly sixty years it did so. At least it 

shattered the notion that there are no limits to the powers of Congress via the Commerce 

Clause. 

At the simplest structural level, the constitutional design, made explicit by the 

Tenth Amendment, was for the federal government to be one of limited and enumerated 

powers, and reserve the rest of government to the state and local governments and to the 

people themselves. Thus, for example, the federal government was expressly given the 

power to coin money, regulate interstate commerce, issue copyrights and patents. All 

other domestic regulations, like education, family law, contracts, criminal law would be 

left to the states. IfCongress was concerned about guns near schools, the proper method 

to deal with that concern to be to convince the minority of states with no criminal statutes 

prohibiting gun possession near a school in place that such a law is advantageous. 

Unless the people of the state want to add a statute, the federal courts and Congress 

cannot accomplish what they lack the power to do. 

The Supreme Court faces its greatest challenge when it has to ask, not "Is this law 

good and just," but "Does the federal government have the power and authority to make 

216 Supra note 1. 
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this law?" For example, can the federal government regulate child labor?217 Can it tell a 

farmer how much wheat he may grow for his family's consumption?218 Create gun-free 

school zones?219 Although the Court may believe the law is well intentioned and just, it 

must find the law unconstitutional if it exceeds the power given to the federal 

government. For if it does not, it violates the "first principles" that our "Constitution 

creates a Federal Government of enumerated powers."220 

The enumerated powers, and thus limited government, depend on judicial 

enforcement of limits. The Court would be wise to listen to the words of John Marshall 

when he said, "The distinction, between a government with limited and unlimited 

powers, is abolished, if those limits do not confine the persons on whom they are 

imposed ... "221 The post New Deal Court has failed this test. The Court's modem 

interpretation of the Commerce Clause had extended the federal government's plenary 

power over almost every aspect of human interaction through its created "substantial 

affects" test that had no Constitutional basis. 

As Justice Thomas has made clear, "our case law had drifted far from the original 

understanding of the Commerce Clause." This should cause one to step back and look at 

the Commerce Clause in the context and purpose of the whole document. The purpose of 

the Constitution was to limit government. If the government cannot think ofone 

argument that would limit our current Commerce Clause jurisprudence, then this is not 

within the design of our Constitution and the principle of enumerated and limited powers. 

We need to be clear that the actual purpose and language of the Commerce Clause grants 

217 Hammer v. Dagenhart, 247 U.S. 251 (1918). 
218 Wickard v. Filburn, 317 U.S. 111 (1942).
219 Supra note 1. 
220 Ibid. 
221 Marbury v. Madison, 5 U.S.(1 Cranch.) 137 (1803). 
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to Congress the power to make interstate commerce regular. The Court's case law has 

indeed drifted far from the original understanding. The Lopez decision is hopefully the 

first step in a long road back to our original understanding and a wake-up call to 

Congress that the Court will no longer ignore its duty to ensure our Constitution is one of 

enumerated and ljmited powers. 
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